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We have read in the Xan- 


The Farmer 
in Politics. 


sas City Times the full text 
of avery able and convincing address 


recently delivered at Sherman, Texas, 
by Judge George N, Aldredge to the 
farmers of the state, in which he dem- 
onstrates the fallacy of Populistic doc- 
trines and urges them not to be misled 
into giving support to a party whose 
teachings are inimical to their best in- 
terests. The speaker takes up the Pop- 
ulist platform, plank by plank, and his 
analysis,sound .ogic, convincing illustra- 
tion and ridicule are shafts of most tell- 
ingeffect. The address will doubtless 
prove of much aid to bankers who are 
interested in educating the agricultural 
classes to seeing things in their right 
light. Itcan be found in full in the 
Kansas City Times of August 5th. 


New York The officials of a number of 
State Bankers. the banks of New York 
state will meet this month at Saratoga 


and form a state bankers’ association. 
The wonder is, such an organization was 
not effected long ago. There are nu- 
merous matters of local concern that 
will fittingly come under the cognisance 
of such an association, to the benefit of 
bankers affected. The law of the state, 
in some respects, presses too severely 
upon the banking interests. An organ- 
ized body can influence reform legisla- 
tionand inaugurate changes in policy 
where, without organization, progress 
cannot be made. 


Important decisions of the 
court of appeals of Mary- 
land and of the supreme court of Kan- 
sas have been rendered on this subject. 
The Maryland case emphasizes the risk 
which a collecting bank incurs in tak- 
ing a draft instead of actual money in 
payment, The Kansas decision holds 
that it is negligent to mail a check for 
collection direct to the drawee. Both 
of these decisions are worthy of careful 
reading by bankers. While they may 
not lead to any change of practice, they 


Presentment 
of Checks. 


are useful in bringing to mind the law 


governing the presentment of checks, 


This subject gained prom- 
inence by the recent decis- 
ion of the supreme court of the United: 
States declaring an interior bank, whose 
vice president and managing officer had 
obtained a large loan from a New York 


Banks as 
Borrowers. 
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city bank, not bound for the amount, 
no special resolution of authority to 
borrow the money by the board of di- 
rectors of the first named institution be- 
ing shown to exist. The decision and 
its consequences was discussed in the 
periodic press, and led to a change in 
method on the part of some of the city 
institutions who notified their corres- 
pondents that thereafter a formal reso- 
lution of authority to their officers would 
have to be passed and transmitted to 
the lending bank, before further loans 
would be made. Further investigation 
of the subject develops the situation that 
in some of the. city institutions such a 
resolution has been required for years, 
and in one at least, the additional safe- 
guard is adopted, of taking the personal 
guaranties of the directors of the bor- 
rowing bank. 

The unearthing of this subject brings 
to light the varying practices which pre- 
vail in the loan of money to banks, some 
more, some less, secure. The greater 
publicity, the greater benefit, for the 
tendency undoubtedly is toward adop- 
tion of methods which increase security 
and safety, 


The bill to subject to state 
taxation national bank notes 
and United States treasury 
notes has finally passed the House with 
Senate amendments and awaits the sig- 
nature of the president. It provides 
that circulating notes of national bank- 
ing associations and United States legal 
tender notes and other notes and certi- 
ficates of the United States payable on 
demand, and circulating or intended to 
circulate as currency, shall not be ex- 
empt from taxation under the laws of 
any state or territory provided that tax- 
ation is exercised at the same rate and 


Taxation of 
greenbacks and 
national bank 
notes. 


in the same manner as upon other prop- 
erty or money. 

Heretofore treasury notes have been 
exempt from state taxation by virtue of 
the federal statute; while national bank 
notes have been the subject of contro- 
versy and conflicting decision as to 
whether or not they were obligations of 
the government, and consequently ex 
empt. 

There is no good reason why these 
forms of money should be exempt from 
taxation as personal property, while 
other forms are subject to tax. The 
effect has been to cause the taxpayer 
to make a rapid conversion of his weath 
into non-taxable money at or about the 
tax date in order to escape payment. 

The present is the first congress 
through which a measure of this char- 
acter has passed, although attempts 
have been make in nearly every con- 
gress since the war to subject these 
forms of money to taxation. A bill 
was introduced in the Forty-Sixth Con- 
gress for the purpose by Senator Mc- 
Donald, of Indiana, and in 1890, when 
Senator Edmunds was chairman of the 
Senate Committee on the judiciary, a 
similar measure was reported by that 
committee and passed the Senate, but 
failed in the House. 


Suepemtion Interesting revelations are 

Bookkeeping. made through the report of 
the expert Little, who has investigated 
the accounts of the Atchison Company. 
He finds the income account for the 
four years ended June 30, 1894, over- 
stated upwards of $7,000,000. For the 
year ending June 30, the debits for 
rebates to shippers on the entire At- 
chison system aggregated $3,906,656. 41 
which sum was charged, not to the earn- 
ings, as it should have been, but to an 
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account called ‘ Auditor’s suspended 
account special,” and year by year re- 
ported as an available asset, when, as a 
matter of fact, it had no value whatever. 
The expert also alleges that an item of 
$1, 612,110.55, which appears on the books 
under date of June 1891, to have been 
credited to the ‘“‘Auditor’s suspended 
account special,” was improperly trans- 
ferred from the rebate account to that 
of capital. 

It also appears that, on instructions 
received from the East, an aggregate of 
$2,791,000 was credited from time to 
time to earnings and expenses respect- 
ively, but that the credits had no foun- 
dation in fact. Of this sum, $2,010,000 
was added to the earnings and $781,000 
deducted from operating expenses, but 
the entire sum was debited to that 


carry-all—the ‘‘Auditor’s suspended ac- 
count.” 


Another irregularity shown up is the 


improper transferring of a sum of $488- 
ooo from the operating expenses to the 
account of “improvements,”’ which, in 
turn, was lost sight of in the account of 
franchises and property, representing 
the cost of the road and property. 

The expert also shows that under a 
traffic agreement made in 1890 for a di- 
vision of business, certain other railroad 
companies were charged with a balance 
of $305,843.59, which is absolutely un- 
collectible, but which is carried on the 
books as a good asset. 

Taking up the matter of overstate- 
ment of the income of the road, Mr. 
Little says: 

Theterm “income” I use in its broad 
sense as covering all species of income 
whether derived from the transportation 
of freight, passengers, mails, express, 
rentals, subsidies, interest from invest- 
ments and all other miscellaneous 
sources, together with all proper charges 


thereto of every character, including 
operating expenses, taxes, interest on 
funded and unfunded debt, insurance, 
etc., the balance, whichever way it falls, 
being carried to the debit or credit of 
profit and loss.” 

The total amount of the overstate- 
ment, according to the expert’s figures, 
is $7,491,500, for the four years ending 
June 30, 1894. 

In the analysis which Mr. Little pre- 
sents, explaining how this sum was cov- 
ered up in the official balance sheet of 
the company issued to stockholders, he 
shows an overstatement of cash deposits 
to the extent of $602,525.35; an under- 
statement of $1,930,000 in the bills pay- 
able account; an overstatement of $1,- 
640,843.59 in accounts receivable, and 
an overstatement of franchises and 
property of $2,100,110.55, with a similar 
juggling of other accounts, which, with 
the above, aggregate $7,491,500. 

There is one more item of $152,951.43 
which the expert finds was transferred 
in March, 1892, from “‘ earnings and ex- 
penses” to “‘franchises and property,” 
which transfer, he alleges, was irregular, 
and intended to swell the income ac- 
This, added to the above $7,- 
491,500, makes the total overstatement of 
income for the four years $7,644,451. 43. 

This showing emphasizes the neces- 
sity for the establishment of the office 
of independent auditor in connection 
with all public corporations who, chosen 
by and responsible to stock and bond- 
holders, shall periodically examine, audit 
and report on their accounts and affairs. 


count. 


Savings Banks The New York legislature 
as preferred jn 1882, with special eye to 
creditors of < . 4 
insolvent na. the protection of depositors 
tional banks. jn savings banks, enacted a 

preference to savings banks having de 


posits in insolvent banks, state or na- 





72 THE BANKING 
tional. The national bank act contains 
@ provision forbidding preferential pay- 
ments by insolvent national banks. The 
question whether the state legislation 
is in conflict with the national bank law 
has recently been through the courts of 
New York state. Decision has been 
made that no conflict exists and that re- 
ceivers of insolvent national banks must 
pay the deposits of savings banks in 
full, and not include these institutions 

_ with other depositors in the ratable dis- 
tribution of the assets. The New York 
court of appeals is guided by the prin- 
ciples announced by the supreme court 
of the United States in Scott v. Arm- 


strong, wherein the question related to 
the right of a debtor to a national bank 
to an equitable offset as against its re- 
ceiver, and it was decided that the al- 
lowance of the set-off did not violate the 
provision forbidding preferences; the 
court using this language: 


“The provisions of the act are not directed against 
all liens, securities, pledges, or equities whereby one 
creditor may obtain a greater payment than another, 
but against those given or arising after or in contem- 
plation of insolvency. Where a set off is otherwise 
valid, itis not perceived how its allowance can be con- 
sidered a preference; and itis clear that itis only the 
balance, if any, after the set-off is deducted, which 
can justly be held to form part of the assets of the in- 
solvent. The requirement as to ratable dividends is 
to make them from what belongs to the bank, and that 
which at the time of the insolvency belongs of right to 
the debtor, does not belong to the bank.” 


This construction of the federal non- 
preference statute is regarded as con- 
trolling by the New York court of ap- 
peals. Following its reasoning, a public 
statute of the state, vesting in savings 
banks who deposit money in national or 
other banks, a right to full payment in 
the event of insolvency, is held to enter 
into and form part of the contract be- 
tween depositor and bank, and gives 
the savings bank priority of payment in 
case of future insolvency. 

If the theory upon which this case is 
decided be regarded as sound by the 
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courts throughout the country, some in- 
teresting sequences may be observed. 

1, State legislatures can, at will, enact 
laws giving valid preferences, not only 
to deposits of savings banks, but to 
those of states, counties, townships and 
municipalities. Carrying the idea of 
special class protection still further, they 
might be moved to declare all deposits 
of guardians, executors or trustees, pre- 
ferred. 

2. The greater a bank is loaded down 
with preferential liens and claims—de- 
posits tied to a string, so to speak—the 
less desirable does it become as a bank 
of deposit for the ordinary customer 
who, in case of insolvency, would get 
much less in the ratable division of the 
remnant of unfettered assets, than in a 
bank where all depositors stood on a 
plane of equality. 

3. The policy of such legislation, 
therefore, even in behalf of savings 
banks, is questionable. 

Another phase of the subject is 
brought out by a recent decision of the 
federal circuit court in the northern 
district of New York—Audburn Savings 
Bank v. Hayes—decided in May, a few 
weeks before the court of appeal’s de- 
cision. It involves the point whether 
the state or the federal court is the 
proper tribunal to determine the ques- 
tion of preference. 

The action was by the savings bank 
against the receiver of the First Nation- 
al Bank of Auburn to recover its deposit 
as apreference, The action was origin- 
ally commenced in a state court, and 
was removed by the receiver to the fed- 
eral court. The plaintiff moved to re- 
mand to the state court, and the de- 
cision is of that motion, which is denied. 

The court says: 


“The question, then, is whether the plaintiff shall 
be paid in full pursuant to the state law, or pro rataas 
provided by the sections of the Revised Statutes re- 





EDITORIAL. 73 


ferred to. This, it seems to me, is a controversy 
“arising under the laws of the United States.””’ Were 
it not for the State law, the plaintiff would, of course, 
be paid ratably with the other creditors. Whether or 
not the state can legislate in this manner with refer- 
ence to national banks is a question which the federal 
courts and not the state courts, should decide. To 
give the state courts sole jurisdiction to determine 
whether state legislation is in conflict with the na- 
tional bank act would, to say the least, tend to throw 
the national system into confusion. The doctrine of 
lehan v. Rank: 39 Fed. 577, is hardly applicable to the 
present cause, In the Tehan casethere was no federal 
juesti n because the rule of the common law appli- 
able to that controversy was controlling alike upon 
the state and United Statescourts. Here on the con- 
trary the construction of a United States statute is in- 
volved. The plaintiff may be right as tu the interpre- 
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tation of this statute, but that its construction is 
involved there can be no doubt. Whatever defense 
the defendant has depends upon the sections referred 
to. The question presented by this motion is not what 
the construction of these sections should be, but 
whether the statecourts or the United States courts 
should construethem. Iam of the opinion that this 
power belongs to the United States courts.” 


From this, it will be observed, the 
question of preference, decided by the 
New York court of appeals, is yet to be 
passed upon by the federal court in the 
state. Whether the same conclusion 
will be reached, remains to be seen. 


IF ANY, IS NEEDED IN ARKANSAS. 


(Containing much that is of interest to bankers of every state.—ED.) 


By Judge W. S. McCain, of Little Rock. 


The industries and characteristics of 


a state are reflected in its legislation. 
Thus, in Maryland we find statutes in 


regard to oysters, and in Colorado 
statutes in regard to irrigation. In Ar- 
kansas we have legislative acts about 
cutting timber and mortgaging crops. 
Banking, however, is a business of such 
recent development in this state that 
nothing on the subject has yet appeared 
in our statutes. 

Before the passage of the national 
bank act there were three different 
classes of people interested in the suc- 
cessful conduct of a bank, the stock- 
holders, the depositors and the bill 
holders. Among the legislative acts of 
the older states are found many statutes 
enacted for the protection of bill hold- 
ers, but these laws are practically super- 
seded by the national bank act. At 
present state legislation has to do only 
with stockholders and depositors. Most 
of the states have some statute for the 


protection of these, though in some of 
the western states besides our own, 
there has been as yet no legisla ion on 
the subject. Many losses were entailed 
both upon depositors and stockholders 
by the recent panic, and in other states, 
if not in our own, there will, no doubt, 
be a demand for legislation to secure 
greater stability on the part of our 
financial institutions. Civilized people 
cannot do without banks, Security, no 
less than public convenience, demands 
the maintenance of a bank in every 
prosperous community. If there were 
no burglars it is probable there would 
be no banks. A bank is asort of public 
warehouse where all the people of the 
community store their most valuable 
goods. 

Since the public is so largely in- 
terested in the safe-keeping of their 
money, it is important that restrictions 
and regulations be imposed upon bank- 
ers whose lack of fidelity must be fol- 
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lowed by disastrous consequences. The 
success of a bank depends to a great 
degree upon public confidence. The 
reputation of a bank for solvency is 
almost as sensitive as the reputation of 
a woman for chastity. Doubt is fatal. 
Suspicion can often be prevented or al- 
layed by public investigation. 

In most of the states there is a com- 
missioner or a board of commissioners 
having powers and duties similar to 
those given by the national bank act to 
the comptroller of the currency in the 
matter of examining into and exacting 
reports upon the condition of the banks 
of the state. This much would goa 
great ways in saving depositors from 
loss. The best regulated state banks, 
seeing the importance of this, volun- 
tarily publish a statement more or less 
frequently, but it is not done by those 
banks from whom it is most needed. 


There ought to be something more au- 
thoritative than mere voluntary action 
in this matter and there should be some 
penalty for making false statements, 


In the statutes which I find in other 
states on this subject, there 1s one de- 
fect. Theoretically every stockholder 
has the right to examine the books of a 
bank, whenever he sees proper; practi- 
cally, however, there is no such right 
and the statute on this point is adead 
letter, Perhaps no single instance could 
be cited of such a right being claimed 
or exercised. Unless a stockholder was 
himself an expert accountant, he could 
make no intelligent examination of the 
books if they were turned over to him. 
Instead of this the bank ought to be re- 
quired to file with the proper state of- 
ficer a statement of its assets and lia- 
bilities. This statement, so far as assets 
are concerned, should not be merely a 
general statement, such as we see pub- 
lished in the newspaper, but it should 
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be a detailed and itemized statement, 
such as a cautious business man would 
want if he were negotiating to purchase 
a large block of stock in the bank. 

To publish such a statement would be 
to give unnecessary publicity to private 
affairs, but such a statement ought to be 
placed in reach of every stockholder and 
depositor, and that in a public office 
where it could be examined privately, 
without the knowledge or surveillance 
of bank employees. The national bank 
act calls for a ‘‘statement in detail,”’ 
but it also requires the same statement 
to be published, and, as an itemized 
statement of loans and discounts and of 
stocks and bonds is never published, it 
is tobe inferred that a “‘statement in 
detail” is not construed to mean exactly 
what it says. If this much were re- 
quired by a statute, perhaps nothing 
more in the way of legislation would be 
necessary in this state at present. As 
the vanking business increases, how- 
ever, additional needs for legislation 
will, no doubt, be discovered. 

In looking through the statutes in 
other states, I have noted some of the 
more striking statutory provisions. It 
is a very common provision, I find, that 
the cashier shall not be allowed to be- 
come a debtor of the bank in any way, 
and in some of the statutes this inhibi- 
tion is extended to other employees. In 
New Hampshire, no director shall be- 
come liable to the bank directly or 1n- 
directly for more than one-half the paid 
up stock held by him. In Connecticut, 
the liability of each director is restricted 
to 5 per cent. of the cash capitai, and 
that of all the directors to 20 per cent. 
of such capital. In Massachusetts, no 
stockholder is allowed to vote more than 
ten times. In that state stringent pro- 
visions are made against any person 
who drawsa salary from controlling or 
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influencing a proxy. In that state di- 
rectors are required to live within ten 
miles of the bank. The interest-bear- 
ing debtsof the bank must not exceed 
half the paid up stock. The liability of 
all the directors shall not, in the ag- 
gregate, exceed half the cash capital. 
The banks are authorized to keep on de- 
posit certain public monies, and are re- 
quired when called upon to lend a cer- 
tain amount of money to the state. 
Certain banks are required to furnish 
the bank commissioners weekly state- 
ments and others are required to furnish 
monthly statements. More than one 
state provides for investing a certain 
part of the deposits of savings banks in 
state bonds. Many of these features 
are in some shape engrafted in the na- 
tional bank act and it will perhaps be 
agreed that they are in the line of sta- 
bility and security. 

So long as we have no legislation, it 
would not be unwise in organizing a 
bank to put into by-laws such general 
rules as the experience of others has 
shown to be valuable as guides to suc- 
cessful bank management. 

Thereis one safeguard which I do not 
find embodied in any statute and which 
I think would be of great practical 
value and that is a statute requiring 
those whose names are advertised in con- 
nection with a financial institution, to 
give it their personal attention. Inthe 
same line it may be added that no bank 
statement is complete that does not give 
the number of times each director has 
attended the meetings of the board. 
Depositors are always safe as long as 
the bank has the personal attention of a 
responsible board of directors. The 
board may be composed of men ever so 
reliable and responsible, yet, if they do 
not meet to give the business attention, 
they become a delusion and snare. No 
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set of men who have self-respect and 
force of character, would attend board 
meetings and allow one of their number 
to loot the bank. The looting is done 
while they are absent. Their mere 
presence is all that is necessary. The 
bank that fails is the one man bank; 
that is, the bank that is controlled by 
one man who keeps a board of directors 
merely for advertising purposes or to 
comply with the letter of the statute. 

Of course, no legislation can guard 
against the thief, the burglar, the forger 
and the highwayman. Some risk of 
these must be taken by the stockhold- 
ers. The depositor, however, has little 
to fear from these lawless people. His 
loss always comes from mismanage- 
ment, and this can be lessened, if not 
entirely avoided by proper official super- 
vision. 

The supervision of national banks by 
the comptroller of the currency has 
proved to be somewhat delusive. The 
principal difficulty has been that the in- 
formation obtained by the comptroller 
and placed on file in his office at Wash- 
ington is out of the reach of those who 
are more immediately interested in the 
particular bank. If this supervision was 
made by a state officer with whom the 
people have a personal acquaintance, 
and if the information obtained by his 
investigation was placed where it was 
easily accessible to all inquirers, the con- 
dition and management of a given bank 
would be readily known and losses 
thereby avoided. If the public, for in- 
stance, had been placed in possession of 
the information which the national bank 
examiner had touching the affairs of 
the First National Bank of this city, 
many losses sustained by the patrons of 
that bank would have been avoided. 
The bank examiner was apprised of the 
crooked management of that bank, but 
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he was a stranger. He was secretive. 
The result of his inquiries was not laid 
before the stockholders, but was sent 
away to Washington. If a state bank 
commissioner were to conceal or fail to 
detect such mismanagement, it would 
undo him politically and jeopardize the 
interest of his political party. Looked 
at from a national standpoint, however, 
this matter was too insignificant to arrest 
public attention. 

If the federal tax on state bank issues 
be abolished as the National Demo- 
cratic platform proposes, there will no 
doubt be a sentiment developed in this 
state in favor of amending our consti- 
tution so as to allow our state banks to 
issue paper money. Nothing could be 
more unfortunate than to return to wild- 
cat banking. It must be agreed, how- 
ever, that there would be some advan- 
tages in having the money supply regu- 
lated by the legislature rather than by 
the general government. The state 
could respond more promptly to the 
public demands and financial emer- 
gencies. It would be a safe and inter- 
esting experiment to remove the tax 
from all those banks whose bills should 
be guaranteed by the state in which the 
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banks are located. Each state could 
adopt its own plan of indemnifying it- 
self for making such a guaranty, but no 
bill should be allowed to go into circu- 
lation which had behind it any less 
guaranty than that of a state. This 
would furnish an interesting object les- 
son. If a state did not establish and 
maintain a reputation for honesty, its 
money would not circulate. It would 
be humiliating enough to the citizens of 
a state if they found themselves laboring 
under the suspicion of dishonesty to 
such an extent that their bank bilis were 
below par, This would be a crucial 
test. It would not be unlike the propo- 
sition sometimes made to search every 
man ina crowd when it is suspected that 
some one of the crowd has committed a 
theft, a test to which an honest man can 
never well refuse to submit. We allude 
to this matter because it is one of the 
political issues of the day. Since, how- 
ever, we have had a rather bitter ex- 
perience in this state on the subject of 
banks of issue, we will perhaps be con- 
tent to allow our constitution on this 
point to remain unchanged, at least un- 
til we get the benefit to be had from ex- 
periments to be made in other states. 


A PROPOSAL CONCERNING THE CURRENCY. 


A Review of Congressman Walker's bill, by Prof. George Gunton in the Social Economist. 


Hon. J. H. Walker of Massachusetts has a 
bill known as H. R. 171, before the Committee 
on Banking and Currency, which would have 
better rewarded the attention of both branches 
of congress than the vast tariff bill upon which 
so much time has been wasted. Ifit would do all 
itaims to doit would be of inestimable value. A 
study of its aims is of value, even if in some 
cases other means shall prove to be necessary to 


carry them intoeffect. It proposes a medification 
or partial reorganization of the present banking 
conditions, so as to allow any bank, whether 
state, private or national, to provide itself with 
two or three sets of circulating notes for future 
use, one set of which is to be called ‘‘ green- 
backs,” and another is to be called ‘‘ reserve 
notes,” and another is to be bond-secured notes, 
but all of them are to be issued to the banks by 
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the comptroller of the currency. The ‘‘ green- 
backs” are to be issued to the extentof one-tenth 
of the capital stock of banks having a capital of 
$250,000 or less; and to banks having a larger 
capital, to the extent of $25,000 to each bank, 
and at least one-half the notes issued to any 
bank shallalways be greenbacks. The basis on 
which this class of notes is to be issued is the 
deposit by banks obtaining them of an equiva- 
lent sum in coin, United States coin certificates, 
United States bullion certificates or United 
States legal-tender notes. Hence, one prime 
object of this feature is to retire all United 
States notes in every form and substitute there- 
for bank notes, dollar for dollar. Its operation, 
if enacted and carried out, would be to relieve 
the United States of its legal-tender debt ($347,- 
000,000) and its treasury notes of July 4th, 1890 
($130,000,000). This would put an end to the 
obligation of the government to furnish gold 
for export, and to its liability to be bankrupted, 
by being unable to furnish gold without indefin- 
itely multiplying its borrowings of gold by new 
sales of bonds. 

So far Mr. Walker's measure seems to promise 
unmixed good, providing the conditions of 
profitable banking are such that bankers can 
afford to pay dollar for dollar in government 
notes for one-half in amount of all the notes 
they issue, and when all the notes they are per- 
mitted to issue, both of the greenback and re- 
serve sort, are limited to the amount of their 
capital stock actually paid in. It must be re- 
membered that banking on their notes, as dis- 
tinguished from banking on their gratuitous de- 
posits, must always be the function of the 
smaller country banks, never of the larger or 
metropolitan banks. The latter will always 
have more gratuitous deposits, on which they 
pay no interest whatever, or a nominal rate, 
than they can keep loaned. They will have no 
motive, therefore, and no opportunity, to loan 
their own notes in addition to their deposits, es- 
pecially if one-half the notes they are thus to 
have the onerous privilege of lending are to be, 
not their own gratuitous and costless notes at 
all, but a so-called greenback furnished to them 
by the comptroller of the currency in which they 
have at the outset been compelled to invest half 
their capital, as the condition of going into bank- 
ing under Mr. Walker’s bill. Of course no met- 
ropolitan bank having more gratuitous deposits 
than it can lend wil! buy an outside note for 
lending on any terms whatever,and still less will 
it invest half its capital ina means of making 


costly loans when it has lying idle in its un- 
loaned deposits all the means it can handle of 
making costless loans. Hence no city bank 
will avail itself of Mr. Walker's bill if it shall 
become a law. To meet this refusal he provides 
(section 8) thatany banking association refusing 
to take and issue as large a proportion of 
‘*greenback” bills as three-fifths of the other as- 
sociations organized under the act shall take, 
may be fined twelve per cent. per annum for 
not taking them, by being compelled to pay in- 
terest at that rate to the comptroller of the cur- 
rency, ‘‘so long as the failure continues.” 

Mr. Walker is familiar with the motives 
on which bankers act. We think he must him- 
self feel the same distrust that we do in efforts 
to fine them into accepting notes of a particular 
kind. 

The difficulty with any scheme for retiring the 
“*greenbacks” which makes the assumption of 
an equivalent amount of note issue by the banks 
individually the condition of its working, is that 
none but the smaller banks want to issue notes 
at all, and such a plan would saddle the whole 
greenback debt on these small banks, leaving 
no burden whatever for the large banks to bear. 
This phase of the case has led the ‘Social 
Economist” to reject as not feasible the scheme 
of a subdivision of the greenback debt among 
the banks severally, and to adopt instead the 
idea of a confederation of all the banks of the 
country into one institution or system, and the 
assumption of the entire greenback debt IN 
SOLIDO by the whole system or by the central 
institution, which would take the place in our 
banking system formerly occupied by the Bank 
of the United States.* 

Mr. Walker's ‘‘reserve notes” are to be issued 
by each bank ‘‘to the amount of the average 
reserve held by that association during any six 
consecutive months of the previous year.”” We 
can see no reason why an individual or a bank 
should be restrained in his power of giving 
notes during any year, to the amount of unin- 
vested cash he had been obliged to hold in a 
state of idleness and uselessness during the 
previous year. Thetrue limit of the notes a 
bank should be permitted to lend is to be found 
only in the security of repayment afforded by 
the loans on which it is made. If all the loans it 
makes will be repaid, a bank is richer for lend- 
ing a thousand times its capital and reserve. 


*Path to Safe Banking and Currency in Social Econ- 
omist for October, 1893. 
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And, since Mr. Walker includes propused stat- 
utory provisions as to the ratio of ‘‘ reserve” 
his banks shall maintain, either relatively to its 
volume ot notes, its capital, or whatever other 
fact, we will say that a fixed, immutable pro- 
vision requiring a certain reserve by a bank is 
like an order to a commanding general never to 
bring into action a definite proportion of his 
army. Obviously it is an order made to be vio- 
lated, for a general in defeat must put his re- 
serves into action or the enemy will do it for 
him. Soa losing or failing bank must pay out 
its reserves, or its creditors, represented by its 
receiver, will pay them out in the last resort; 
and if they are to be paid out at all, it might as 
well be done when a profit can be made out of 
them, as when they will only help to pay up a 
loss. 

When Bagehot, in his essays on the Bank of 
England, where the alleged ‘‘ reserves” are 
supposed to be on deposit for the whole banking 
system of England, brings out clearly the fact 
that these supposed ‘‘ gold reserves” are really 
out on loan in the hands of the London bill 
brokers, thus converting the only *‘‘ ultimate 
coin reserve” known to the English banking 
system into a myth, a phantasm, and a dissolv- 
ing illusion, it should at least be understood 
that no banking reserve can be statutory, in- 
flexible, or withdrawn from use. It is no re- 
serve at all, but only a paralysis and a debt of 
the business, the instant its use is placed be- 
yond the judgment and discretion of the banker 
who gives it storage room. 

Finally, Mr. Walker provides for an issue of 
notes on the security of approved bonds to be 
deposited with the comptroller of the currency, 
after the present fashion of the national banks. 
These served their day so long as an irredeem- 
able issue of government notes had to be thrust 
between banks and coin redemption. But that 
state of things gave them their whole utility. 
But if we are to get back to coin redemption for 
our paper money, we must learn to look on bond 
securities deposited with the comptroller of the 
currency as things of the past. They convert 
all the pretended bank notes they are issued to 
secure into virtual government notes. Coin re- 
demption upop them is a dream. 

Mr. Walker is eminently right in seeking to 
make the prospective retirement of the green- 
back. and substitution for it of a bank note cur- 
rency, the key to return to a much-needed 
system of coin redemption. But we think he so 
overcharges the banks for the new currency he 
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proposes to issue to them, that they could not 
afford to take it on his terms—he proposes a 
mode of transferring the burden of the green- 
back loan on the bankers which devolves the 
whole of it on the small country bankers and no 
partof it on the metropolitan banks, which 
could better afford to assume the greater portion 
of it, but will never see any interest in doing so 
if itis made merely a condition of obtaining an 
enlargement of that note circulation for which 
they have no need. 

The bill prepared by Mr. Walker aims in the 
right direction. We have made this extended 
analysis of its currency feature because it is in 
this respect the best bill yet before congress, 
and the only one that even heads the right way 
viz., toward the retirement of the greenback 
currency by the cooperation of the banks. Most 
of them look toward the elimination of the note 
system from all banks and larger issues of fiat 
money. Mr. Walker’s familiarity with the prin 
ciples of sound banking, causeshim to fully and 
clearly perceive the applicability of the criti- 
cisms we have made upon hisplan. He admits 
that they have a theoretical and ultimate force, 
which he believes should be subordinated for 
the present to the higher practical expediency 
of adopting some compromise or makeshift 
measure, upon which a present favorable vote 
can be hoped for from acongress largely of fiat- 
ists, populists, and anti-bank fanatics, 
would not vote for any measure which would 
not be onerous tothe banks, and are wholly un- 
prepared to vote for any bill which looks toward 
a federation or consolidation of our banking 
system, or to the revival in any form of a sys- 
tem of coin redemption supervised by a bank of 
the United States. He believes that anything 
we now do must bea building on foundations 
already laid, even though this be in part logi- 
cally a persistence in financial blunders to which 
we are in some sort already committed. We 
cannot produce a future for ourselves except as 
a continuation of our present. Hence he de- 
signedly seeks to limit his innovations to such 
as can be grafted upon our present financial 
methods, and will not involve a complete dig- 
ging up of old trunks and setting out of new 
saplings. We agree to the validity of the met- 
aphor. This renders it necessary to define care- 
tully what are our old financial methods upon 
which our new devices are to fit it in a graft. 

We deny that the greenback issue, the na- 
tional bank note issue, based on deposits of the 
tederal bonds which are in course of extin- 
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guishment,or the legal tender law which thrustsa 
fiat government note between the banks and any 
system of coin redemption, are any part of the 
old financial methods on which we can graft. 
All these are excrescences which commit us to 
the attempt to perpetuate fiat money, and must 
therefore be swept away. 

When these are gone there remain the deposit 
banks of the country of four kinds, viz., those 
organized under federal law, those organized 
under state law, private banks whether persons 
or firms, and resident branches of foreign banks. 
These issue the bank credits and hold the de- 
posits which move the crops and manufactured 
merchandise and transact the business of the 
country. They embody about $3,800,000,000 
of capital. Their ‘‘ clearings,” amounting in 
prosperous times to about $60,000,000,000 a 
year, and contracting in 1893 to about $35,000,- 
000,000, are the real *‘ means of payment” of 
ninety-two percent. of the country’s commerce, 
and the currency measures 
prices, controls rates of interest, constitutes 
prosperity and determines stability. Besides 
these we are estimated to have in round num- 
bers about $600,000,000 of gold in the country, 
and some $500,0v0,000 of silver, which as stocks 
of the precious metals are enormously larger 
than we ever had before and are a real burden 
to carry. None of these are practically utilized, 
but all of them are as nearly as possible de- 
utilized by our legal-tender law, our national 
banking law, by our aggregated banking sys- 
tem as now administered, and finally by Mr. 
Walker’s bill. 

We insist, therefore, that the method of money 
reform which will most truly ‘‘build on existing 
foundations ” will be that which marries our 
stock of gold and silver to our banks. These 
alone have the machinery for utilizing our gold 
in coin redemption, for making it fruitful of ex- 
tended credits and low rates of interest, and for 
getting uur silver into successful and useful cir- 
culation among the people, where it will do 
good instead of harm, and that increasingly. 
We also insist that our people will not fear and 
detest banks at a period when banks make 
themselves the visible angels of plenty and har- 
bingers of prosperity to all, but only in periods 
when they practically abdicate their function, 
shrink from their high calling, and, from what- 
ever motive or necessity, allow a government 
to supercede them in its exercise. In such pe- 
riods of diminishing usefulness, they will pass 
into that odium and foul odor whichevery where 
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awaits the bodies of the dead when the life that 
made them loved has departed and they become 
fit only for burial, burning or to be devoured by 
the vultures, 

The banks of the country are the sole agencies 
through which paper money can be issued in 
quantities to suit the needs of commerce and 
exigencies of the people. because they are the 
sole agencies whose business it is to base their 
loans upon such exigencies and securities as 
commerce itself creates. They are also the sole 
agencies through which paper money can be 
redeemed in coin and its equivalent, because 
they are the sole lenders that alwaysissue paper 
money in exchange for deposits of commercial 
securities which secure its ultimate repayment 
in coin or its equivalent. Mr. Walker fully 
agrees with us in these fundamental axioms of 
finance. 

The immediate action which they call for is 
this: 

1. Banks must issue their own notes in loans, 
at their own risk and pleasure, without cost or 
tax, and must redeem them in coir. 

2. The redemption of all bank notes, by 
whatsoever bank issued, must be daily made, 
at an authoritative central agency or note clear- 
ing house, which will daily in turn compel re- 
demption in coin by the bank which issues 
them, or enjoin its further issue. 

3. So long as a want of parity exists between 
gold and silver on the legal and established coin 
ratio of 15.98 to 1, in deference to the public 
conscience, coined gold will be the medium of 
ultimate redemption for all obligations, public 
and private, exceeding, say, five dollars, 

4. Meanwhile, silver being the natural cur- 
rency for payment of values under five dollars, 
which include so vast a portion of the wages, 
retail and consumption payments, that they 
probably equal in their aggregate even our en- 
tire wholesale payments, let the banks be made 
the free end interested agents in the circulation 
of silver coin on the following basis: 

a. Every standard silver coin issued shall 
contain five grains less than the bullion value of 
the stancard coin for which it issues would need 
be to equalize its value as bullion with its value 
as coin; and shall also have stamped on it, in 
minting, the number of grains of silver it con- 
tains, and the name of the bank which procured 
it to be minted, which bank shall at all times re- 
deem the silver standard coin bearing its imprint, 
in gold, when presented in sums of five dollars 
and upward, 
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b, All bank notes of less face value than $5 
shall be redeemed by the bank issuing them, if 
in sums less than five dollars, in silver coin is- 
sued under the foregoing provision, but if in 
sums exceeding five dollars, thenin gold coin, 
with silver only for such fractions as fall below 
five dollarsin value. 

5. Repeal the Legal Tender Act and the na- 
tional banking law, and require all banks to re- 
deem their notes in coin of gold or silver on the 
above basis, to accept such coin on deposit, to 
maintain redemption of notes at some central 
agency designated, or be closed up, as to the 
privilege of issuing notes, and subject to these 
precautions leave the note-issuing function 
without restriction as to volume. 

6. Encourage and authorize the formation of 
a bank association, syndicate of banks or fed- 
eral bank to retire the greenback issue by mak- 
ing an issue of a like amount of notes in its 
stead,to circulate on the credit of the associated, 
aggregated or federal bank so formed. 

The effects of these provisions will be (1) to 
restore the flow of gold and silver redemption, 
and the freedom and elasticity of bank-note 
issue, both of which have been practically sus- 
pended for thirty-four years; (2) to end the ten- 
dency to fiat money issues by the government 
and the strain of continual bond selling to 
maintain the empty and hollow farce of pre- 
tended gold redemption on our greenbacks; (3) 
to bring gold and silver interests again into har- 
mony and cooperation ina manner which will 
make silver a means of profit at once to our 
banks who issue it, and to the retail and labor 
interests which make use of it. For suppose 
silver to-day to be worth only 28d sterling in 
London, instead of 60d as it should be at par 
with gold on the coinage ratio of 15.98to 1. At 
this figure banks would be free to offer silver 
bullion to the United States mint for coinage 
into a coin containing about 740 grains instead 
of 371%, but this 740 grains would be five 
grains less of silver than the coin should contain 
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to have the bullion value of a gold dollar. Ifa 
bank coins 500 of these it makes a profit of 
2.500 grains of silver, i. e., five grains on each 
coin, or nearly eleven ounces of silver. This 
would be a sufficient profit to insure their coin- 
age and circulation at their face, as each bank 
would put them out in change at par with gold 
and take them back at the same par. It substi- 
tutes the banks for the government under the 
Sherman law as buyers of silver, places in their 
hands a quantity more than twice as valuable for 
melting as could be got out of the standard dol- 
lar, and pays them a commission for circulating 
silver as large as was paid during the war for 
placing government bonds. If silver should 
rise by the value of 5 grains say to 30d ster- 
ling per ounce, the banker would be relieved of 
the burden of redemption and the holders would 
have a slight interestin the melting the coin, 
which if done would permanently relieve the 
banker of all obligation on that particular coin. 
If the silver should fall, the banker would have 
a collateral worth only one forty-eighth less than 
the loan of gold he had made upon its credit. 
Silver could thus pass into circulation as a sec. 
ondary coin in aid of gold, and in a quantity 
which, if silver should rise under its operation, 
would be constantly affording a probable profit 
both to the banker who should put it into use, 
and tothe class who would receive it in pay- 
ment. If it should fallin value, wage receivers 
could lose absolutely nothing, and the banks 
which redeemed it very little. 

No monetary reform is worth the name which 
does not retire all fiat money, substitute for it 
good bank notes issued on commercia! loans, 
set banking tree on the basis of coinredemption, 
and in the work of coin redemption find a work- 
ing place for silver without consulting any for- 
eign country, or asking any American cit.zen to 
doany act which is against hisinterest. If our 
plan embraces all these conditions, fairly and in 
good faith, why is it not a good, workable 
plan? 
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BANKING LAW. 


cas department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. he experiences they disclose are likewise worthy the careful attention and study of the merchant 
he depositor, and the bank student seeking advancement. Furtherinformation regarding any case published 

herein, will be furnished on application. 


PRESENTMENT OF CHECK FOR PAYMENT. 


THE DILIGENCE REQUIRED TO HOLD DRAWER, 


Anderson v. Gill, Court of Appeals of Maryland. June 19, 1894. 


1. The payee of a check deposited it for collection with Pank A. on the same day it wasmade. The bank 
presented it for payment the next day, shortly before 11 o'clock, and the drawee scheck on Bank B., only a few 
blocks distant, was taken in payment. The drawee became bankruptat1.’clock. Several checks given after 
this, one by the drawee on Bank B., were paid betore 1 o'clock. Before 3 o’clock tsank A. presented the check 
n question for payment, which was refused, whereupon it immediately went to the drawee, and, after recover- 
ng the original check, protested it. Held, that tre drawer ot the check was not liable thereon. 

2. When the pavee of acheck takes from the drawee, who has ample funds of the drawer, a check of the 
drawee on some other bank, instead of money, the payee must use the utmost diligence to present the substi- 
tuted check for payment, in order to hold the drawer liable on the check in case of the bankruptcy of the 
drawee 

3. Where the payee of a check makes a demand on the drawee, and receives something other than cash in 
payment, he cannot, by making a sec nd demand, though within the time allowed for presenting a check, undo 
the first, and render the drawer liable on the bankruptcy of the drawee. 


4. In such a case the fact that the drawer would have been equally injured in case the first demand had not 


been made is immaterial. 


Appeal from court of common pleas 

Action by N' Rufus Gill, executor of 
Mary A. Dodge, against William H. 
Anderson. Froma judgment for plain- 
tiff, defendant appeals. Reversed. 


McSherry, J.: On the 13th of Jan- 
uary, 1892, Anderson, the appellant, 
drew his check in favor of Mary A. 
Dougeon J. J. Nicholson & Sons, bank- 
ers in the city of Baltimore, for $693.03, 
and delivered it to the payee the same 
day. She forthwith deposited it to her 
credit in her account with the Old Town 
Bank, of the same city, duly indorsed 
for collection. On the following day, 
the 14th, the Old Town Bank sent the 
check by its runner to the banking 
house of Nicholson & Sons, where it was 
presented for payment shortly before 11 
o'clock, A. M., during the usual hours 
of business Anderson had to his credit 
on deposit with Nicholson & Sons at 
that time $5,000, available for the pay- 
ment of the check. Instead of getting 
cash for the check, the runner accepted 
in lieu thereof acheck drawn by Nichol- 
son & Sons on the Western National 


Bank for the precise amount of Ander- 
son's check, aud delivered up the latter 
to Nicholson & Sons. The banking 
house of Nicholson & Sons was situated 
about three blocks distant from the 
Western National Bank, and it would 
not have required more than from 5 to 
10 minutes for the runner to have 
walked from the one to the other. But 
in place of doing this, and presenting 
Nicholson & Sons’ check to the Western 
National Bank, and getting it cashed or 
certified, he took it to the Old Town 
Bank, where it remained in the posses- 
sion of the latter until after Nicholson 
& Sons failed and closed their doors, at 
1:30 P. M. the same day. By this fail- 
ure, Anderson lost the $5,000 on deposit 
to his credit with them. Up to that 
hour the Western National Bank had 
ample funds belonging to Nicholson & 
Sons with which to cash the check given 
to the Old Town Bank. Shortly before 
3 o'clock, and after the failure of Nich- 
olson & Sons, the Old Town Bank sent 
the check it had received from Nichol- 
son & Sons in lieu of Anderson's check 
to the Western National Bank, and pre- 
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sented it for payment, but it was dis- 
honored; whereupon the runner went 
with it to the banking house of Nichol- 
son & Sons, to surrender it, and to de- 
mand a return of Anderson's check, but 
he was unable to gain admittance. 
About 5 P. M. of the same day, the 
cashier of the Old Town Bank was al- 
lowed to enter, and, at his instance, a 
notary took a copy of Anderson’s check, 
and protested the check, of which notice 
was mailed the same evening to Ander- 
son, and received by him the next day. 
Subsequently, the Old Town Bank re- 
plevied the check from the trustees of 
Nicholson & Sons, and still has it, that 
case not having been disposed of yet. 
After the Anderson check had been pre- 
sented to Nicholson & Sons, on the 
morning of January 14th, and after the 
runner of the Old Town Bank had sur- 
rendered it, and accepted in lieu of it 
the check on the Western National 
Bank, two other checks were given by 
Nicholson & Sons upon the Western 
National Bank,—one for $1,900, to the 
runner of the Merchants’ National Bank, 
and one for $1,800, to the runner of the 
National Bank of Baltimore,—and each 
of these was presented to the Western 
National Bank before 1:30 P. M. of the 
same day, and paid or certified by it. 
With this state of facts existing, the 
executor of Mary A. Dodge sued Ander- 
son to recover the $693 03 due by him 
to her when the check was given, on 
January 13, 1892; and the inquiry pre- 
seated by the record is whether, under 
the circumstances, Anderson is. still 
liable for that debt. It was held by 
the court below that he was, and from 
the judgment against him he has ap- 
pealed. 

As between the parties to acheck, the 
drawer remains liable upon it to the 
holder until the bar of the statute of 
limitations supervenes and releases him, 
if availed of, unless the omission or 
neglect of the holder to present it within 
a reasonable time after its receipt has 
resulted in injury or loss to the drawer. 
A failure of the bank which is the draw- 
er of the check, and which held on de- 
posit a fund to meet it, by which fail- 
ure that fund is lost, presents the usual, 


if not the only, case in which delay of 
the holder in making presentment or 
giving notice of dishonor devolves loss 
upon him, Daniel, Neg. Inst. § 1590. 
Speaking generally, what is a reason- 
able time depends on the facts of each 
particular case; but it is thoroughly set- 
tled that the reasonable time allowed 
the holder for presenting a check when 
he receives it in the same place where 
the bank on which itis drawn is located 
is till the close of banking hours on the 
next secular day; and if, in the mean- 
time, the bank fails, the loss will fall on 
the drawer. Id. 1591; Byles, Bills, side 
page 14; Moule v Brown, 4 Bing. N. 
C., 266; Boddingtonyv. chlencker, 4 Barn. 
& Adol., 752. Every drawer of a check 
assumes the risk of the drawee’s solv- 
ency during that period of time. It is 
consequently obvious that Anderson 
wonld have continued liable had the 
check been presented on the 14th, dur- 
ing business hours, though after the 
failure of Nicholson & Sons. But it was 
presented to the drawees before the 
failure, and would have been paid when 
presented had the cash been then de- 
manded; or, had the check on the 
Western National Bank been presented 
for payment or certification at any time 
that day before Nicholson & Sons ac- 
tually suspended and closed their doors, 
the money would have been obtained. 
While, therefore, it is apparent that the 
mere passivity of the holder—her mere 
failure to present the check on the 14th 
prior tothe suspension of the drawees— 
would not of itself have discharged the 
drawer, yet another element has entered 
into the case, and, the holder having 
chosen to present the check before 
there was any obligation on her part to 
do so, and having furthermore chosen, 
through her agent, to surrender it, and 
to accept the drawee’s check instead of 
money, what then, became the degree 
of diligence which she owed to Ander 
son in order to still hold him liable? 
This is the crucial question in the case, 

Now, a check on a bank or banker is 
payable in money, and in nothing else. 
Morse, Banks (2d Ed.) p. 268. The 
drawer, having funds to his credit with 
the drawee, has a right to assume that 
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the payee will, upon presentation, exact 
in payment precisely what the check 
was given for, and that he will not ac- 
cept, in lieu thereof, something for 
whichit had not been drawn,  Itiscer- 
tainly not within his contemplation that 
the payee should upon presentation, in- 
stead of requiring the cash to be paid, 
accept at the drawer’s risk a check of 
the drawee upon some other bank or 
banker. The holder had a right to make 
immediate demand for payment upon re- 
ceipt of Anderson’s check, though she 
was not bound to do so. When her 
agent, the Old Town Bank, the collect- 
ing bank being the agent of the holder 
(Dodge v. Trust Co., 93 U.S. 379), did 
make demand, it was only authorized to 
receive money (Ward v. Smith, 7 Wall. 
451); and the acceptance by the collect- 
ing agent of anything else rendered it 
as liable to the holder as though it had 
collected the cash. Bank v. Ashworth 
(Pa Sup.) 16 Atl. 596. The acceptance 
of Nicholson & Sons’ check on the West- 
ern National Bank was either payment 
of Anderson’s check, or it was not. If 
it was, as it would be according to the 
Massachusetts doctrine (Zhe Kimball, 3 
Wall. 37), then his liability was ex- 
tinguished, If it was not a payment, 
then the holder’s collecting agent is re- 
sponsible to her for having given up the 
check without payment; and, if injury 
resulted to Anderson. by reason of that 
agent's failure to use due diligence in 
converting Nicholson & Son’s check into 
money, then, also, 1s Anderson dis- 
charged, because the agent's failure to 
use due diligence is the failure of that 
agent’s principal. But, while a check 
drawn bona fide on a banker having 
funds of the drawer is prima facie pay- 
ment if accepted as cash ( Woodville v. 
Reed, 26 Md., 190), still, in the absence 
of an express agreement, the acceptance 
of a check of either the debtor ora third 
party is, in fact, merely conditional 
payment; that is, satisfaction of the 
debt if and when paid (Haines v. Pearce, 
41 Md. 221). But the acceptance of 
such check implies an undertaking of 
due diligence in presenting it for pay- 
ment, and, if the party from whom it is 
received sustains loss by want of such 


diligence, it will be held to operate as 
actual payment. Avd/pairick v. Association, 
119 Pa. St. 30, 12 Atl. 754; Freeholders 
of Middlesex v. Martin, 20 N. J., Eq. 39. 
What, then, is the degree of diligence 
required under such conditions? 

The rule fixing the close of business 
hours of the next secular day as a rea- 
sonable time within which a check may 
be presented, so as to hold the drawer 
when drawn on a bank in the same place 
where it is delivered, has relation only 
to the contract and liability of the par- 
ties to the instrument, and does not ap- 
ply toa check given by the drawer to 
the payee, or to the agent of the payee, 
of the original check, upon its sur- 
render. There is no unbending or in- 
flexible rule governing this latter con- 
dition of facts, and, in the nature of 
things, there could net well be. What 
would be due diligence under one con- 
dition of tacts might be negligence un- 
der different circumstances; and all 
that can be definitely laid down is that 
each case must in this particular be de- 
cided upon its own peculiar facts, though 
in no instance can the liability of the 
drawer be extended beyond the period 
which would ordinarily limit it. The 
holder of a substituted check taken 
upon the surrender of the original check 
to the drawee thereof must use such 
diligence in presenting it for payment 
as a prudent man would under like con- 
ditions use. This imposes no hardship 
upon the person who voluntarily ac- 
cepts the drawee’s check instead of 
cash If he has had ample and abund- 
ant time to convert the drawee’s check 
into money, and still omits to do so, he 
obviously has not used due diligence; 
and the results of such negligence should 
not be visited upon the original drawer, 
who was in no way responsible therefor, 
Whether a delay to present a drawee’s 
check till the close of business hours is 
due diligence cannot be asserted as an 
invariable rule. In some instances it 
might be, while in others it would man- 
ifestly not be. We have said that what 
is due diligence or a reasonable time 
within which to make presentment de- 
pendsupon the circumstances of each 
case, and so the authoritieshold. This, 
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too, is, by 45 & 46 Vict., c. 61, § 45 
(the bills of exchange act), the statutory 
law of England. Where the facts are 
undisputed, it is a question of law for 
the court. Sell v. Bank, 7 Gill, 223; 
Sasscer v. Bank, 4 Md. 409: Staylor v. 
Ball, 24 Md. 184; Woodruff v. Plant, 41 
Conn. 344. That a higher degree of 
diligence is demanded under facts like 
those before us than that which obtains 
between the parties to the instrument is 
obvious, because, as we have said, the 
drawer of the original check must be 
held to have contemplated that, when 
presented, it would be paid in money 
only; and the payee and drawee have 
no right, except at their own peril, to 
substitute some other mode of settle- 
ment, which results in injury to the 
drawer. People v. Cromwell, 102 N. Y. 
477, 7 N. E. 413. Had the holder, 
through her agent, caused Anderson’s 
check to be certified by Nicholson & 
Sons, the drawer would have been dis- 
charged at once. Sank v. Leach, 52 N. 
Y. 350; Girard Bankv. Bank of Pennsyl- 
vania Tp , 39 Pa. St. 92; Bank v. Whit- 
The reason for this 


man, 94 U.S. 343. 
is that, as soon as the check is certified, 
the tunds cease to be under the contro] 
of the depositor, and pass under the 
control of the person who procures the 
certification of the check drawn in his 


favor. But, while the transaction be- 
fore us was different, the drawer was 
undoubtedly placed in a position of 
peril by the act of the collecting agent. 
When Nicholson & Sons gave to the 
Old Town Bank their check in exchange 
for Anderson's, it is a legitimate infer- 
ence, founded on the well-known and 
universal custom and course of dealing 
on the part of banks and bankers, that 
they charged Anderson’s account with 
the amount of that check, and thus re- 
duced the sum to his credit $693.03 be- 
low the $5,000 which stood there before 
his check to Mrs. Dodge had been pre- 
sented and taken up. He could not 
probably have checked out at noon on 
January 14 the whole $5,000, because 
his account had, as the necessary result 
of the act of the Old Town Bank, been 
reduced the exact amount of his check 
to Mrs. Dodge, in lieu of which the Old 
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Town Bank had accepted Nicholson & 
Sons’ check on the Western National 
Bank. His control, therefore, over that 
much of his deposit might have been 
as effectualiy gone as if his check had 
been certified by Nicholson & Sons. 
This circumstance, while not making 
Nicholson & Sons’ check to the Old 
Town Bank a payment, unless specially 
agreed to be taken as such, serves, 
though adverted to only by way of il- 
lustration, to emphasize the necessity 
the Old Town Bank was under of 
promptness and diligence in collecting 
the check on the Western National 
Bank, or of having it duly certified, 
with a view of both relieving itself from 
liability to Mrs. Dodge, and also of 
holding Anderson liable as drawer, in 
the event of a refusal by the Western 
National Bank to honor Nicholson & 
Sons’ check on it. We hold, then, that 
when the payee of a check or his agent 
takes from the drawee, who has ample 
funds of the drawer, a check of the 
drawee on some other bank or banker, 
instead of money, he (the payee) or his 
agent must use the utmost diligence to 
present the substituted check for pay- 
ment. 2 Daniel, Neg. Inst. 605; 3 
Rand. Com. Paper, § 1105; Smith v. 
Miller, 43 N. Y. 171, 52 N.Y. 545; Bank 
v. Gedney, 4 E. D. Smith, 582; Bank v. 
Samuel, 20 Fed. 664. People v. Cromwell, 
102 N. Y. 477, 7 N. E. 413; Aferchants’ 
Bank v. Bank of Commerce, 24 Md. 12; 
Cnitty, Bills (13 Am, Ed.) side page 400. 
While the Old Town Bank was not 
bound to have made demand upon 
Nicholson & Sons when it was made, 
still, having made it, and, by its own 
choice, not having received the cash, it 
cannot, if it has not used due diligence, 
claim the right to undo what it had 
done, and, by a subsequent demand, 
put itself in the position 1t would have 
occupied had it not made the first de- 
mand at the time it did make it, or done 
the act it then did, ‘‘If presentment 
for payment be actually made on the 
very day the check is drawn and pay- 
ment tendered, the holder cannot then 
change his mind and leave the funds at 
the drawer’s risk until the next day. 
He is allowed until the next day, as 
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matter of convenience and accommoda- 
tion to him; and, while he need not 
hurry to make presentment the same 
day, having once done so he has fixed 
the money at his own risk.” 2 Daniel, 
Neg. Inst. § 1593, citing Simpson v. 
surance Co., 44 Cal. 141. 

That Anderson was in fact injured by 
what was done is manifest, and it is no 
answer to say he might or would have 
been equally injured had the holder of 
the check remained passive until after 
the failure of Nicholson & Sons. In 
the one case the injury was the direct 
result of the payee’s negligence after 
the presentation of Anderson’s check to 
the drawees; in the other, had it oc- 
curred, it would have been only inci- 
dent to a mere permission or lawful in 
action or passivity. The record shows 
that the runner of the Old Town Bank 
presented Anderson's check at the 
counter of Nicholson & Sons about 10:45 
a. m.; that Anderson had at that time 
ample funds to his credit with the 
drawees for its payment in cash, but 
that the runner surrendered the check, 
and accepted Nicholson & Sons’ check 
on the Western National Bank in lieu of 
the cash. This check was not presented 
to the Western National Bank for nearly 
four hours after its receipt, though, 
with due diligence, it might have been 
presented either five or ten minutes 
after it went into the possession of the 
agent of the Old Town Bank; and if it 
had been then presented, or even had 
been presented within twoand one-half 
hours after its receipt, it would have 
been paid. The record further shows 
that two other checks for considerable 
amounts were drawn by Nicholson & 
Sons on the Western National Bank 
after the delivery of the one to the run- 
ner of the Old Town Bank, and both of 
these were presented and paid or cer- 
tified before Nicholson & Sons closed 
their doors. Had the same diligence 
been used by the Old Town Bank, the 
check delivered to it would have been 
paid also. But no such diligence was 
used, and, because it was not, the check 
was dishonored. Anderson was pot 
privy to the transaction, and obviously 
ought not to be held responsible for the 


In- 


negligence of the payee’s own agent. 
If he should be, the Old Town Bank 
would be discharged from all responsi- 
bility, though by its acts, and not by 
his, the loss would fall on him. He 
would be held because of its failure to 
use due diligence, though it was the 
payee’s, and not his, agent. Smith v. 
Miller, 43 N. Y. 171, was an action for 
unpaid balance of the price of goods 
sold by the plaintiffs to the defendants. 
The defendants set up a defense of pay- 
ment by a draft drawn by them on 
James K. Place & Co. of New York, to the 
order of the plaintiffs. The draft was 
received by the plaintiffs by mail on the 
morning of November Ig, and was im- 
mediately indorsed by the plaintiffs, 
and, at about 1:30 in the afternoon of 
the same day, was presented for pay- 
ment at the counting house of J. K. 
Place & Co. the drawees, who were 
merchants in New York, in good stand- 
ing. In payment of the draft, J. K. 
Place & Co. gave their check on the 
Manufacturer’s National Bank, to the 
order of the plaintiffs, for the full 
amount, At the time the check was re- 
ceived by the plaintiffs, J. K. Place & 
Co. had funds in that bank to meet the 
check, which would have been paid had 
it been presented on that day. The 
check was deposited the same afternoon 
in the Citizens’ Bank for collection, and 
was not presented for payment at the 
Manufacturers’ Bank ti!l 12 m. the next 
day, on the morning of which day J. K. 
Place & Co. failed, and on that account 
payment of this check was refused. It 
was held the plaintiffs could not recover 
on two grounds, the second of which 
was their negligence in not presenting 
the check for payment upon the day 
they received it, although they had but 
two hours on that day in which to pre- 
sent it. In the course of its opinion, 
the court said: *‘ But a check is payable 
instantly; and, as between the drawer 
and payee, the latter has, in analogy to 
the rules applicable to inland bills of 
exchange, until the day after the receipt 
of a check to present it for payment 
when drawn on a bank in the same 
place where given and received. But 
the dury of the plaintiffs to the defend- 
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ants is not determined by that rule of 
commercial law. That rule has respect 
Only to the contract and liability of the 
parties to the instrument. When a 
check is taken, instead of money, by 
one acting for others, as was done by 
the plaintiffs, a delay of presentment for 
a day, or for any time beyond that 
within which, with proper and reason- 
able diligence, it can be presented, is at 
the peril of the party thus retaining the 
check and postponing presentment, as 
between him and the persons in interest 
whom he represents. * * * Two 
checks drawn later in the day—one for 
$11,000 and one for $9,500—were pre- 
sented at the bank and certified before 
three o'clock of that day, and subse- 
quently paid. The same dil:gence by 
the plaintiffs as was exercised by the 
holders of these checks would have ob 
tained the money. * * * By their 
delay and neglect, they * * * made 
the check their own, and the defendants 
were discharged.” Bank v. Samuel, 
supra, was a suit by the indorsee of a 
draft against the drawers. It was re- 


ceived by the plaintiffs on June 18, 1883, 
and presented for payment on the same 


day. Instead of paying cash, the 
drawees gave the plaintiff a check on 
their bank in New York, which was ac- 
cepted, and the draft was delivered up 
to the payee. The check was not pre- 
sented until June igth, and was then 
dishonored. Upon refusal, plaintiff 
went to the drawees of the draft, and 
returned the check, and received the 
draft back again, and upon the same 
day had it protested for nonpayment. 
Thereafter it instituted thissuit. The 
verdict was for defendants. The court 
said: ‘‘The payment of the draft was to 
be in cash; and if anything except cash 
was received, and in consequence there- 
of the drawer of the draft was damni- 
fied, then the damages sustained he has 
a right to be indemnified for by the 
negligent party. * * * The draft 
should have been paid in cash; and if 
the plaintiff chose to receive, instead of 
cash, the drawee’s check, it did soat his 
own risk, and, if any loss followed, the 
plaintiff must bear the same.” JAfer- 
chants Bank v. Bank of Commerce, supra, 
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though not strictly in point throughout, 
is an express decision as to what con- 
stitutes negligence on the part of a col- 
lecting agent. There the New York 
bank transmitted to the Baltimore bank 
for collection a draft drawn by Hoffman 
& Co. on Josiah Lee & Co. It was re- 
ceived on the morning of October 30, 
1860, and presented by the runner of 
the Merchants’ Bank to the drawees at 
1 P. M. of the same day. Lee & Co. 
gave the runner a check drawn by them 
on the Mechanics’ Bank, and the runner 
surrendered the draft, and, though the 
banking house of Lee & Co. and the 
Mechanics’ Bank were in the same block, 
he took the check to the Merchants’ 
Bank without presenting it for payment. 
A little before 3 P. M. of the same day 
the check was presented to the Me 
chanics’ Bank, but dishonored, and Lee 
& Co. suspended. The runner of the 
Merchants’ Bank returned the check to 
Lee & Co., and got back the draft, and 
had it protested. Other checks drawn 
by Lee & Co. after the one in question, 
and aggregating $13,000, were presented 
and paid. There was evidence tending 
to show that Lee & Co. were of doubt- 
ful credit, and upon other points there 
was some conflicting evidence. The 
court instructed the jury that the Bank 
of Commerce was entitled to recover 
from the Merchants’ Bank, provided the 
jury found that the Merchants’ Bank, in 
failing to present the check of Lee & 
Co. for payment before 3 P. M., was 
guilty of a want of due care, skill and 
diligence in their employment as col- 
lectors of the draft and provided they 
also found that the check on the Me- 
chanics’ Bank would have been paid had 
it been presented for payment between 
the hours of 1 and 2 o'clock of that day. 
The verdict was for the Bank of Com- 
merce, and the judgment entered 
thereon was affirmed upon appeal. The 
negligence which made the collecting 
agent liable to its principal, the Bank of 
Commerce, was its delay of one hour 
in presenting Lee & Co.’s check for 
payment. 

It follows from the views we have ex- 
pressed that the Old Town Bank, as the 
agent of the appellee’s testatrix, failed 





LEGAL DECISIONS. 87 


to use due diligence and skill to collect 
the check given to it by Nicholson & 
Sons on the Western National Bank, 
whereby injury was done to Anderson, 
ard, as a consequence, that Anderson 
was discharged. This being so, there 
was error in granting the appellees’ 


prayer, and in rejecting the appeilant’s 
first prayer. The latter should have 
been granted, and, as it.is decisive of the 
case, the judgment must be reversed, 
without awarding a new trial. Judg- 
ment reversed, with costs above and be- 
low, without awarding a new trial. 


PRESENTMENT OF CHECK FOR PAYMENT. 


SENDING DIRECT TO DRAWEE IS 


NEGLIGENCE— 


HOLDER'S RESPONSIBILITY—PAYEE’S 


RISK, 





Anderson v. Rodgers, Supreme Court of Kansas. Juneg, 1894. 


1. The payee of a check, who fails to make presentment within a reasorable time, assumes the risk of lost 
occasioved by the insolvency of the drawee occurring in the meantime. 

2. Itis negligence in the ho der of a check tosend it directly to the drawee, residing in a distant place, for 
payment; and the holder 1s responsible for anv loss occasioned by adopting such course. 

3. The Bank of H, as the agent of plait tiff, sent a check drawn by the defendant on the Bank of R, dis- 


tant about <5 miles, to the Bank ot R, by mail, with the request that it remit the amount in Kansas City Ex- 
change. The check was received by the ank of R, on the evening of December rath. The Bank of R continued 
to do business during all of the following day, receiving deposits and paying checks On the evening of that 
day. after bus'ness hours, it deposited a letter inclosing the check, with the statement * No funds in bank:’”’ 
addressed to the Bank of H, wuich was received by the kank of H., on the evening of the next day. The de- 


fendant had more than funds enough on deposit to pay the check 


after, and has never paid anything to either party. 
(Syllabus by the Court.) 


Error from district court, Hamilton 
County; A.J. Abbott, Judge. 

Action by S. H. Rodgers, against J. 
M. Anderson. Judgment for plaintiff, 
and defendant bringserror. Reversed. 

This action was brought on a check, 
of which the following is a copy: 


“Richfield, Kansas, December 9, 1889. Bank of Rich- 
field pay to S. H. Rodgers, or order, two hundred and 
fifty dollars,to apply on lumber bill Morton county 
courthouse. J. M. Anderson.” 


$250.00. 

The case was tried on an agreed 
statement of facts, which is as follows: 

‘That on the gth day of December, 
1889, defendant was indebted to plain- 
tiff in the sum of two hundred and fifty 
dollars. That on said gth day of De. 
cember, 1889, defendant executed the 
check, a copy of which is set forth in 
the petition, and delivered the same to 
the plaintiff through the mail That 
said check was executed and delivered 
and received in the ordinary course of 


The bank did not open for business there- 


Held: that the loss must fall on the plaintiff. 


business, with reference to said in- 
debtedness; but no special agreement 
was entered into as to whether it should 
be received as payment, or otherwise. 
That said check was received by plain- 
tiff at Syracuse, in Hamilton county, 
Kan. That the Bank of Richfield, upon 
which said check was drawn, was situate 
at Richfield, in Morton county, a dis- 
tance of about 55 miles from Syracuse, 
and that there was a daily mail between 
the two places, leaving each place at 7 
o'clock in the morning and arriving at 
about 7 o'clock ia the evening. That, 
at the time of the transaction herein set 
forth, there was at Richfield another 
bank, doing a regular banking busi- 
ness, known as the Morton County 
Bank. That on the r1th day of Decem- 
ber, 1889, plaintiff indorsed said check 
by writing upon the back of the same, 
to wit. ‘S. H. Rodgers,’ and deposited 
the same for collection and credit of his 
account, when collected, with the Ham 
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ilton County Bank, a banking institu- 
tion doing a general banking business 
in Syracuse, with which said bank said 
plaintiff did his regular banking busi- 
ness. That on the 11th day of Decem- 
ber, 1889, said Hamilton County Bank 
indorsed said check as follows: ‘* Pay 
Bank of Richfield, cashier or order, for 
account of Hamilton County Bank, Sy- 
racuse, Kansas. Frank Bently, Cashier,’ 

and deposited the same in the mail in 
an inclosure directed to the Bank of Rich- 
field, at Richfield, wih a request that 
the said Bank of Richfie.d remit the 
amount of said check to said Hamilton 
County Bank, by mail, in exchange on 
Kansas City, less charge for exchange. 
That said check reached Richfield on 
the 12th day of December, 1889, after 
business hours. That on the 13th day 
of December, 1889, the Bank of Rich- 
field inclosed said check in a letter ad- 


dressed to the Hamilton Bank of Syra- 
cuse, and inclosed therewith a paper, on 
which were written the words following: 
‘No funds in bank,’—said check being 
deposited in the mail by the bank after 


banking hours. That said check was 
received at Syracuse on the 14th day of 
December, 1889, after business hours, 
and on the 15th day of December, 
1889, plaintiff was notified of the 
nonpayment of said check. That on 
the 16th day of December, 1889, 
plaintiff verbally notified defendant of 
the non-payment of said check, and de- 
manded the amount thereof from de- 
fendant, and defendant refused to pay 
the same, or any part thereof. That 
plaintiff has never received the amount 
of said check, or any part of the same. 
That, at the times herein set forth, de- 
fendant had the sum of two hundred 
and ninety-five dollars to his credit with 
the Bank of Richfield, subject to check. 
That on the 14th day of December, 1889, 
said Bank of Richfield made an assign- 
ment for benefit of its creditors, and 
never opened for business afterthe 13th 
day of December, 1889. That said check 
was never charged to defendant by the 
Bank of Richfield, and the amount 
thereof was never deducted from his 
credit on the books of said bank, nor 
was any credit given toS. H. Rodgers 
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nor the Hamilton County Bank by the 
said Bank of Richfield; and, at the time 
of the failure of the Bank of Richfield, 
the full amount of the two hundred and 
ninety five dollars was to the credit of 
said defendant on the books of the said 
Bank of Richfield. That the said sum 
of two hundred and ninety-five dollars 
to his credit with said Bank of Richfield 
was entirely lost to defendant, and he 
has never received any part of the same. 
That said Bank of Richfield was open, 
doing a general business, receiving de- 
posits, and paying money upon checks 
during its regular banking hours, on 
the 13th day of December, 1889."" The 
court thereupon rendered judgment in 
favor of the plaintiff for the amount of 
the check. 

H. R. Boyd, for plaintiff in error. 
Geo. E. Morgan, for defendant in error, 

ALLEN, J. (after stating the facts). 
The only question we deem it necessary 
to consider is whether the negligence of 
Rodgers and his agent, the Hamilton 
County Bank, in sending the check di- 
rectly to the drawee, operates, under 
the facts agreed upon, to discharge An- 
derson from liability. It is true, as 
was said by this court in Gregg v. George, 
16 Kan. 546, that, ‘‘in order to charge 
the drawer of a check, the same strict 
rule of diligence in making demand and 
giving notice of non-payment does not 
obtain as in cases of ordinary bills of 
exchange. Asa general rule, he is not 
discharged unless he suffers some loss 
in consequence of the delay of the 
holder.”’ If the drawer of a check has 
no funds on deposit to meet it, or if, 
having funds in the bank at the time, 
he afterwards withdraws them, and the 
check is not paid on that account, the 
drawer, having suffered no injury by 
reason ot delay in presentment, will not 
be discharged from liability; but when 
a person having funds on deposit in a 
bank, draws a check against them, the 
holder of the check, .f he delays its pre- 
sentment, assumes the risk of the failure 
of the bank. It is said in Daniel on 
Negotiable Instruments (section 1586): 

‘* The fact that the check is presumed 
to be drawn against deposited funds 
makes it of even greater importance than 
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in the case of a bill, that acheck should 
be presented, and that the drawer should 
be notified of non-payment. in order 
that he may speedily inquire into the 
causes of refusal, and be placed in a po- 
sition to secure his funds which were 
deposited in the bank.”” The rule, how- 
ever, as to the time allowed the holder 
for presentment of a check, in order to 
relieve him from the risk of loss by 
failure of the drawee, is definitelv fixed 
by the authorities: (1) Where the payee 
to whom the check is delivered, receives 
it in the place where the bank on which 
it is drawn is located, be must present 
it by the close of banking hours on the 
next business day. (2) Where the check 
as in this case, is drawn on a bank lo- 
cated at a place distant from that in 
which it was received by the pavee, it 
must be sentfor presentment for pay 
ment by mail on the next secular day 
after it is received, and presented on 
the next day after its receipt. 2 Daniel, 
Neg. Inst. $1592, and cases cited. 

In this case the check seems io have 
been forwarded for payment in due 
time, but it was sent directly to the 
drawee by mail, with the request that 
the Bank of Richfield remit the amount 
by mail in exchange on Kansas City. 
The Hamilton County Bank therefore 
selected the drawee ot the check as its 
agent for collection. That this was 
negligence is well settied vy the author- 
ities. It is said in Danielon Negotiable 
Instruments (vol. 1. § 328a): ‘* For the 
purposes of collection, the collecting 
bank must employ a suitable sub-agent, 
It must not transmit its checks or bills 
directly to the bank or party by whom 
payment is to be made, with the request 
that remittances be made therefor. It 
is considered that no firm, bank, cor- 
poration, or individual can be deemeda 
suitable agent, in contemplation of law, 
to enforce in behalf of another a claim 
against itself.’’ This proposition is 
sustained by abundant authorities. 
Drovers’ Nat. Bank v. Anglo American 
Packing & Provision Co., 117 Ill. 100, 7 
N. E. 60:1; Bank v. Burns, 12 Colo. 5 39, 
21 Pac. 714; Bank v. Goodman, 109 Pa. 
St. 422, 2 Atl. 687; First Nat. Bank of 
Kvansville v. Fourth National Bank of 


Louisville, 6 C. C. A., 183. 56 Fed. 967; 
Farwel v. Curtis, 7 Biss. 160, Fed. Cas, 
No. 4690. : 

It is insisted that inasmuch as the 
check was forwarded in due time, and 
came into the hands of the drawee, 
which refused payment, and returned 
the check with the statement ‘* No funds 
in bank,” the defendant was not injured 
by the mode of presentment; that an 
answer of “ No funds,” sent by mail, is 
as effectual a refusal to pay as though 
made across the counter at the bank. 
Where due presentment is not made, 
the burden of proof is upon the holder 
of the check to show that the drawer 
has not suffered injury. Zittle v. Bank, 
2 Hill, 42.; Ford v. McClung, 5 W. Va. 
166; 2 Pars. Notes & B. 71; 2 Daniel, 
Neg. Inst. $1588; Daniels v. Kyle, 1 Ga. 
304. From the agreed statement, it 
appears that the check reached Richfield 
on the 12th of December, 1889, after 
business hours; that the bank on which 
it was drawn was open, doing a general 
business, receiving deposits, and paying 
money on checks during its regular 
banking hours on the13th, During that 
day a letter was written, addressed to 
the Hamilton Bank, with which was in- 
closed the check, and the statement 
‘*No funds in bank.’”’ This letter was 
deposited in the post office after banking 
hours,and received at Syracuseafter busi 
ness hours onthe 14th, The refusal to pay 
was therefore not communicated to any 
one until the 14th, Can 1t be presumed 
that, if the check had been regularly 
presented over the counter to the Rich- 
field Bank on the 13th, a false answer 
would have been given, as was in fact 
given by letter, and payment refused? 
Itis admitted that the defendant had 
more than money enough to his credit 
to meet the check. Had presentment 
been made by another agent of the 
plaintiff, and payment refused, steps 
might have been taken immediately to 
protect the drawer’s rights; but, the 
check being in the hands of the drawee, 
of course no effort would be made by it 
to prosecute itself, and the fact that 
payment was refused was not communtl- 
cated to the Hamilton County Bank 
until the night of the day following the 
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last one on which the Richfield Bank 
was open for business. It might be that 
the answer, ‘‘No funds in bank,’’ was 
literally true, and that the Richfield 
bank had not the money with which to 
make payment at any time during the 
day of the 13th; but we are not at lib 
erty to indulge in any presumption of 
that kind, the agreed facts showing that 
it received deposits and paid checks 
during the whole of that business day. 
This case must be decided in accord- 
ance with established principles; and 
the fact that the Richfield Bank was a 
small concern in a verysparsely peopled 
part of the state, and perhaps never had 
any large amount of funds in its posses- 
sion, cannot be made a pretext for 
breaking down those wholesome rules 
of business which have been built up 
and defined with so much care and pre- 
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cision. The request in this case by 
letter was not an ordinary demand of 
payment, calling for current funds, but 
was a request for Kansas City Exchange, 
which the drawee would of course be 
at perfect liberty to refuse. In cases of 
this kind, a hardship necessarily results 
to one party or another. Courts, in 
their decisions, must be guided by fixed 
rules. The plaintiff, having trusted in 
the good faith of the Richfield bank by 
ser.ding the check to it, must bear the 
burden of the loss occasioned by its 
failure occurring after the day on which 
regular presentment should have been 
made. The judgment is reversed, and 
the case remanded, with directions to 
enter judgment on the agreed statement 
of facts in favor of defendant, Anderson, 
with costs. All the justices concur- 
ring. 


NEGOTIABILITY OF CHECKS IN MISSOURI. 


CHECKS ARE NEGOTIABLE ALTHOUGH ‘“‘ VALUE RECEIVED’ 


> 


DOES NOT APPFAR ON THEIR 


FACE, 


Famous Shoe & Clothing Co. v, 


Crosswhite, et al. Supreme Court of Missouri, 


July 1894, 


BLack, J :— 

The plaintiff is acorporation engaged 
in a mercantile business in the City of 
St, Louis, and the defendants are part- 


ners engaged in buying and selling 
horses and mules, under the firm name 
of Croswhite, Patton & Rubey, This 
suit 1s based on the foilowing check: 


“ St. Louis, October 27, 1800. Pay Herman Hickle or 
order one hundred and forty-nine dollars. 
Crosswhite, Patton & Rubey. 
To Mullanphy Savings Bank, St. Louis, Mo. 
Indorsed: Herman Huickel.” 


The above spelling of the name of the 
payee and indorser is taken from the 
check as we find it in the transcript, but 
hereafter we follow the statement of 
agreed facts in that respect. Accord- 


ing to the agreed facts, one Herman 
Wilke appeared at the defendant's place 
of business on the day of the date of the 
check and represented his name to be 
Herman Heckle, and that he was the 
owner of two mules which he then sold 
and delivered to the defendants, and in 
payment therefor they gave him the 
check in question. On the same day 
Wilke went to the plaintiff's place of 
business and purchased merchandise to 
the amount of $74.15, and in payment 
therefor indorsed the check under the 
name of Herman Huickle, and delivered 
it to the plaintiff, and the plaintiff paid 
him the difference, namely, $74.85, The 
plaintiff received the check from Wilke 
without making inquiry from him as to 
how he obtained it, though he was un- 
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known to the plaintiff's agents who sold 
the goods, and without his being iden- 
tified. On the same day, the plaintiff 
presented the check to the bank for 
payment, but payment was refused be- 
cause of directions given to the bank by 
defendants, they having learned that 
the mules had been stolen by Wilke, 

Plaintiff procured the arrest of Wilke, 
and recovered back a part of the mer- 
chandise and money, If plaintiff is en- 
titled to recover at all, it is agreed that 
the amount it should recover is $61,15. 

The trial court gave judgment for the 
defendants, and that judgment was 
affirmed by the St, J-ouis court of ap- 
peals, and the cause was then trans- 
terred to this court, because Judge 
Thompson deemed the opinion opposed 
to St, John v, Hermans, 8 Mo. 282, and 
Ivoy v. Bank, 36 Mo, 475. 

The first question is whether this 
check is a negotiable instrument, The 
court of appeals held that it was not, 
and this is the line of argument: No 
instrument, except a biil of éxchange, 
is negotiable in this state, unless it ap- 
pears on its face to have been issued 
for value received; this check does not 
profess on its face to have been issued 
for value received, nor is it a bill of ex- 
change, and hence it is not negotiable. 

The chief error inthis argument lies 
in the major proposition which has for 
its authority Lowenstein v. Knapp, 2 
Mo. App. 169, where the conclusion is 
expressed that bills of exchange and in- 
struments containing the words: ‘‘value 
received ” are the only negotiable instru- 
ments which we have in this state, be- 
cause the statute declares no other in- 
instruments negotiable. The statute 
provides: ** Every promissory note for 
the payment of money to the payee 
therein named, or order or bearer, and 
expressed to be for value received, shall 
be due and payable as therein expressed, 
and shall have the same effect and be 
negotiable in like manner as inland bills 
of exchange.”’ It is to be remembered 
that for a long time Lord Holt held that 
promissory notes were not negotiable, 
while the merchants of Lombard street 
insisted that they were negotiable. Par- 
liament interfered and overruled Holt 


by the act of Anne. This court at a 
very early day declined to follow the 
ruling of Lord Holt, holding that prom- 
issory notes were negotiable by the 
common law. Irvin v, Maury, « Mo. 
197. The legislature, however, to put 
the matter at rest in this state, enacted 
a statute which, after some changes, 
comes down to us in the language above 
quoted. 

Now the object and whole object and 
purpose of this statute was to make 
promissory notes negotiable. A prom- 
issory note to be negotiable must, of 
course, conform in form to the statute; 
but the statute leaves all other commer- 
cial instruments where the law merchant 
places them. If negotiable by that law 
they are negotiable in this state. This is 
too clear toadmit of any doubt. 

Are checks negotiable by the law 
merchant? Before answering this ques- 
tion it will be well to remember that 
some writers treat checks as bills of ex- 
change, with some peculiarities; while 
other writers treat them as distinct com- 
mercial instruments, having some feat- 
ures in common with bills of exchange. 
While the controversy is largely one of 
words only, the latter method of treat- 
ing checks seems to be the least objec- 
tionable, because it comports with com- 
mercial usage. It is said py the Supreme 
Court of the United States: ‘* Bank 
checks are not inland bills of exchange, 
but have many properties of such com- 
mercial paper; and many of the rules of 
the law merchant are alike applicable to 
both;” and the court then goes on to 
point out many matters in which they 
are alike and many in which they differ. 
As to the element of negotiability, it is 
said: ‘* Checks are commercial paper, 
aod are generally affected by the rules 
which affect commercial paper. Thus 
the holder of a check payable to bearer, 
or indorsed in blank, is presumed to be 
the owner, bona-fide, and for value, It 
is only after proof that the original 
issue of the check was a fraud, or that 
it was lost by the drawer before issue, 
that such a holder will be required to 
show his bona-fides to prove that he has 
given value for the check, and that he 
came into possession of it in the usual 
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course of business. If, being obliged to 
show these facts, he does so successfully 
it then makes no difference under what 
circumstances or fraud or loss the check 
originally left the drawer’s hands; the 
holder shall retain and shall recover 
upon it, at least as much as he has paid 
for it,” Morse on ‘** Banks and Bank- 
ing,” third edition, section 393, 
Another writer says: ‘‘ A check, like 
a bill or note, in order to be negotiable, 
must be payable absolutely and at all 
events to a certain person or order, or 
to bearer in money; and whenever a 
check is negotiable, it is undoubtedly 
subject to the same principles which 
govern ordinary bills of exchange in re- 
spect to the rights of the holder.” 2 Dan. 
on Negotiable Inst., 4th Ed., Secs. 1652 
and 1653. See also to the same effect, 
Tiedeman on Commercial Paper, Sec. 
440; Burns v. Kahn & Furst, 47 Mo. 
App. 216; Fulweller v. Hughes, 17 Pa. 
St. 440; Fuller v. Hutchings, et al., to 
Cal. 523; Merchants’ Exchange Nat. 
Bank v. New Brunswick Savings Insti- 
tute, 33 N. J. L., 170; Cecil Bank v. 
We find 


Heald et al., 25 Md. 573. 
nothing in any of the cases in this court 
to which we are cited, which is in conflict 


with what has been said. They discuss 
other properties and qualities of checks. 
The remarks made in St. John v. Ho- 
mans, 8 Mo. 383, and in Morrison v. 
McCartney, 30 Mo. 186, go far to show 
that the Court deemed checks negotiable 
instruments, It is true the drawer of a 
check may stop payment, and in doing 
so, he takes upon himself all the conse- 
quences of his act, but this has nothing 
to do with the question in hand, 
Although the check in question does 
not contain the words ‘‘value received” 
itis a negotiable instrument, and the 
plaintiff’s rights must be governed ac- 
cordingly, The plaintiff was not, in 
the first instance, bound to account for 
the possession of the check; but it being 
shown, as it was, that the check was 
procured by the fraud, it then devolved 
upon the plaintiff to show that it was a 
bona fide holder, With such a showing 
the plaintiff was entitled to recover, 2 
Daniel on Neg, Inst. Sec, 652; Morse on 
Banks and Banking, 3d Ed, Sec. 393; 
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the Merchants’ Exchange Nat, Bank v, 
Brunswick Law Institute, 33, N. J, L. 
170; Fuller v. Hutchings, et al., 10 Cal, 
523. The agreed facts show that plain- 
tiff took the check in the usual course 
of business, and paid full value therefor, 
without any notice of the fraud, The 
loss must therefore fall upon defendants 
who issued and put it in circulation. 
To hold otherwise would overthrow 
what we understand to have always been 
the law in this state, 

2, The defendants place considerable 
reliance in this court upon the custom 
stated in the following further agreed 
facts 

‘‘At the time defendants stopped the 
payment of said check as aforesaid, they 
did not know that it had been trans- 
ferred to plaintiff, nor did plaintiff know 
the circumstances under which the said 
Wilke had obtained the same from de- 
fendants, nor that payment thereof had 
been stopped by them, or that he was 
not Herman Heckle. 

“It was then and there the custom of 
the said Mullanphy Savings Bank, as 
well as of all other banks of the city of 
St. Louis, to require persons presenting 
checks drawn upon it, if unknown to its 
officers or agents, to identify themselves 
to the said bank before paying the 
amount called for by the check. This 
custom was then and there well known 
both to the plaintiff and the defendants, 
and the said Mullanphy Savings Kank 
would not have paid the said check to 
the said Wilke without his being known 
or identified to the said bank or its offi- 
cers, as Herman Heckle, the payee 
therein named, if he had presented the 
same to the bank for payment. The 
defendants gave the said check to the 
said Wi ke, in payment of said mules 
because they did not know him person- 
ally, and because they knew of the cus- 
tom of said »ank, and that he would 
have to be known or identify himself to 
the said bank or its officers before the 
amount of said check would be paid to 
him by the bank.”’ 

We can not see that this custom 
affects the rights of the plaintiff in the 
least. It relates alone to the identifica- 
tion of persors who present checks to 
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banks for payment, and 1s no more than 
the usual precaution which banks adopt 
for their own protection. It does not 
attempt or undertake to limit, restrict 
or qualify the negotiable character of 
checks. The custom is no defense what- 
ever to this action. The judgment of 


SAVINGS BANKS AS PREFERRED CREDITORS OF 


the Court of Appeals is reversed and 
the cause remanded to that court, with 
directions to it to reverse the judgment 
of the Circuit Court, and to direct the 
Circuit Court to enter up judgment for 
the plaintiff. 

All concur, 


INSOLVENT NA 


TIONAL BANKS. 


NEW YORK LEGISLATION, CREATING PREFERENCE, HELD NOT TO CONFLICT WITH 


NATIONAL 


Elmira Savings Bank v, Davis, Court of Appeals of New York, June 5 


Laws 189 


BANK 


ACT. 


1894. 


2, C, 689, §130, providing that the claim by a savings bank as a depositor in a national bank, shall 
be a preferred claim in case the national bank becomes insolvent, is not in conflict with Rev. St. U. 8. 


§$ 5236, 


»42, Which provide that claims against an insolvent national bank shall be paid pro rata, and that any transfer 


of its property made with dntent to prefer creditors, shall be void. 


Gray, J. The defendant is the re- 
ceiver of an insolvent national bank, 
and the plaintiff, asavings bank, created 
under the laws of this state, claims, 
with respect to its deposits theretofore 
made with the former, to be entitled to 
be preferred in payment, under section 
130 of the banking law of this state, 
Laws 1892, c. 689. 

The circulating notes have been pro- 
vided for, and all other conditions of 
the banking law have been complied 
with, so as to entitle the claim to be al- 
lowed, if not in conflict with the pro- 
visions of the national banking law. 
The state banking law permits the trus- 
tees of savings banks to keep an “avail- 
able fund * * * on hand or deposit in 
any bank in this state, organized under 
any law in this state or of the United 
States,” etc. Section 118. Section 130 
provides as follows: ‘‘ All the property 
of any bank or trust company which 
shall become insolvent shall, after pro- 
viding for the payment of its circulating 
notes, if it has any, be applied by the 
trustees, assignees or receiver thereof, 
in the first place, to the payment in full 
ff anv sum or sums of money deposited 
therewith by any savings bank, but not 


26 N. Y. Supp. 200, affirmed. 


to an amount exceeding that authorized 
to be so deposited by the provisions of 
this chapter, and subject to any other 
preference provided for in the charter 
of any such trust company,” The sole 
contention is whether this provision can 
be given effect in the distribution of the 
property of insolvent national banks. 
The appellant insists that it conflicts 
with certain provisions of the national 
banking law, which were framed to pro- 
hibit preferences, and relies upon the 
following sections of the Revised Stat- 
utes of the United States: 

**Sec 5236. From time to time, after 
full provision has been made for refund- 
ing to the United States any deficiency 
in redeeming the notes of such associa 
tion, the comptroller shall make a ratable 
dividend of the money so paid over to 
him by such receiver on all such claims 
as may have been proved to his satisfac- 
tion or adjudicated in a court of compe- 
tent jurisdiction, and, as the proceeds 
of the assets of such association are paid 
over to him, shail make further divi- 
dends on all claims previously proved 
or adjudicated; and the remainder of 
the proceeds, if any, shall be paid over 
to the shareholders of such association 
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or their legal representatives, in propor- 
tion to the stock by them respectively 
held.” 

“Sec. 5242. All transfers of the notes, 
bonds, bills of exchange, or other evi- 
dences of debt owing to any national 
banking association, or of deposits to 
its credit; allass:gnments of mortgages, 
sureties on real estate, or of judgments 
or decrees in its favor; all deposits of 
money, bullion, or other valuable thing 
for its use, or for the use of any of its 
sharehoiders or creditors; and all pay- 
ments of money to either, made after 
the commission of anact of insolvency, 
or in contemplation thereof, made with 
a view to prevent the application of its 
assets in the manner prescribed by this 
chapter, or with a‘view to the prefer- 
ence of one creditor tu another, except 
in payment of its circulating notes, shall 
be utterly null and void, and no attach- 
ment, injunction or execution shall be 
issued against such association or its 
property before final judgment in any 
suit, action or proceeding, in any state, 
county, or municipal court.” 

The provisions of the federal law as to 


national banks constitute a complete 
system for their establishment, govern- 


ment, and winding up. Cook County 
Nat. Bank v. U. S., 107 U. S. 445, 2 
Sup. Ct. 561. As agencies of the gov- 
ernment, in the administration of a 
branch of the public service, the states 
are without authority to exercise any 
control over them, or to affect their op- 
eration (except so far as congress may 
permit), where the legislation will con- 
flict with the national law, or will tend 
to impair or destroy their utility and 
efficiency in performing the functions 
by which they are designed to serve the 
government. JVational Bank v. Com., 9 
Wall. 353; Bank v. Dearing, 91 U.S 33; 
Waite v. Dowley, 94 U.S. 527; W. U. 
Tel Co. v. Attorney General, 125 U. S, 
at page 551, 8 Sup. Ct. 961. If the state 
banking law, in these provisions which 
we are considering, comes into conflict 
with the operation of the federal law. 
the former must be held ineffectual to 
impede the due execution of the latter 
in all respects therein intended and pro- 
vided for. Is that the case here? We 
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are not now concerned with questions of 
the propriety or justice of the state law 
in directing the claims of savings banks 
to be preferred in payment over those of 
other depositors. Thatis the law of the 
state enacted by its legislature,in further- 
ance of the protection and security de- 
signed to be afforded to the savings of 
the people; and, if the inhibition of sec- 
tion 5242 of the United States Revised 
Statutes does not extend so far as to 
prevent its operation in such a case, it 
must be given its full effect. That effect 
would be to preserve and enforce aright 
of preference which had accrued to the 
savings bank in making deposits of its 
funds with the national bank, and which 
will be deemed to have been in contem- 
plation of the parties, and assented to. 
Their contractual relations were neces- 
sarily influenced and shaped by the 
provisions of this public law, which gave 
to that class of depositors a superior 
claim or lien to that of other depositors 
or creditors upon the property of the 
bank. 

Are these provisions for security 
against a possible loss of the deposits of 
savings banks inconsistent with that 
equal distribution among creditors 
which was intended by the national 
law to be effectuated when the moment 
of insolvency arrived? The language 
of section 5242 does not seem to convey 
that idea, in providing that “all pay- 
ments of money to either [i.e. share- 
holders or creditors] made after the 
commission of an act of insolvency, or 
in contemplation thereof, made with a 
view to prevent the application of as- 
sets in the manner prescribed- by this 
chapter, or with a view to the prefer- 
ence of one creditor to another, except 
in payment of its circulating notes, shall 
be utterly null and void.” In Bank v, 
Blye, 1o1 N. Y. 303, 4 N E. 635, it was 
said by this court of thissection that “‘it 
specifically prohibits all transfers of the 
corporate property made with a view to 
preferences, and so protects the credit- 
ors from any voluntary act of the bank 
which selects out favored individuals 
for payment.” It is atransfer of prop- 
erty, or a payment of moneys, in con- 
templation of insolvency, in order to 





LEGAL DECISIONS. 95. 


give a preference to the creditor, which 
‘the law condemns. Its policy is to se- 
cure equality of distribution of the assets 
among creditors; butit was not intend- 
ed that, in the distribution, rights law- 
fully acquired and superior equities 
should be disregarded and annulled. 
But we have upon this question a very 
recent and emphatic declaration by the 
United States supreme court, in the 
sase of Scott v. Armstrong, 146 U.S. 499, 
13 Sup. Ct. 148, In that case the ques- 
tion related tothe right of one who was 
debtor to a national bank to an equitable 
offset, as against its receiver, appointed 
by the comptroller of the currency to 
close up its affairs forinsolvency. Sec- 
tions 5236 and 5242 were relied upon as 
forbidding it, because of their require- 
ments tuat there should be a ratable 
disposition among the creditors, and 
that there should be no preference given 
or suffered in contemplation of or after 
committing the act of insolvency. Chief 
Justice Fuller, delivering the opinion of 
the court, said: ‘* Wedo not regard this 
position as tenable. Undoubtedly, any 
disposition by a national bank, being 
insolvent, or in contemplation of insol- 
vency, of its choses in action, securities 
or other assets, made to prevent their 
application to the payment of its circu- 
lating notes, or to prefer one creditor to 
another, is forbidden; but liens, equities, 
or rights arising by express agreement, 
or implied from the nature of the deal- 
ings between the parties, or by oper- 
ation of law, prior to insolvency, and 
not in contemplation thereof, are not 
invalidated. The provisions of the act 
are not directed against all liens, secur- 
ities, pledges, or equities whereby one 
creditor may obtain a greater payment 
than another, but against those given or 
arising after or in contemplation of in- 
solvency. Where a set off is otherwise 
valid, it is not perceived how its allow- 
ance can be considered a preference; 
and it is clear that it is only the balance, 
if any, after the set off is deducted, which 
can justly be held to form part of the 
assets of the insolvent. The require- 
ment as to ratable dividends is to make 
them from what belongs to the bank, 
and that which at the time of the insol- 


vency belongs of right to the debtor 
does not belong to the bank.” This is 
very expli it language, and must be re- 
garded as controlling upon us as a con- 
struction placed by the highest federal 
court upon these provisions of the na 
tional banking law. In that case, and 
in those of Waite v. Dowley, and Nat. 
Bank v. Com., we have authoritative ex- 
pressions of opinion from which to imply 
the doctrine that state legislation in 
regulation of the general conduct of the 
business of the national bank with its 
depositors, is not an interference with 
any exercise of the governmental power. 
If, in the course of its business, through 
force of state laws, rights are accorded 
to, or liens are acquired by, depositors 
or creditors, they are not within the 
purview of sections 5236 or 5242. 

The distinction between what is legis- 
lation by the state which conflicts with 
the national banking law and what is a 
constitutional exercise of state legisla- 
tive power, in relation to national banks 
is found by considering whether it 
assails or affects the independence of 
the national bank in the performance of 
its functions as an agency of the general 
government. With respect to its con- 
tracts, its rights and remedies, they 
may, in general, be subject to or based 
upon state legislation, without impair- 
ing their efficiency as national institu- 
tions. W. U. Tel. Co. v. Attorney Gen- 
eral, supra. It is the voluntary act of 
the national bank, in contemplation of 
its insolvency, and with the view of 
then preventing the ratable application 
of its property, which is avoided by the 
national law. In the present case, while 
a going concern, it entered into an 
engagement with the savings bank, 
which the state law required and regu- 
lated, which vested inthe latter superior 
rights or equities, and which, in the 
possible event of future insolvency, 
wouid give to it a prior claim to pay- 
ment from the assets. When that event 
happened, and the receiver was appoint- 
ed, he took over the property of the in- 
solvent concern, as trustee for its cred- 
itors and shareholders, under the same 
conditions as the bank held it, and sub- 
ject to the right of this plaintiff to be 
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first paid in full before other creditors 
were paid. I think the judgment of the 
general term below was right, and that 


THE VALIDITY OF THE KANSAS BANKING LAW OF 


CONSTITUTIONALITY OF REGULATION OF PRIVATE 


Blaker, et al. v. Hood, 


etal) Supreme Court of Kansas, June 9, 


it should be affirmed, with costs. All 
concur, except Eart and PeckuaM, JJ., 
not voting Judgment affirmed. 


1891. 
BANKING. 


1894. 


1. The provisions of th> constitution authorizing the organization and contro: of banks of circulation do 
not limit the legislative power nor operate to prohibit the enactment of laws imposing reasonable regulations 


upon banks of deposit and discount. 


2. The act providing for the organization and regulation of banks (c hapter 43, Laws of 1891) is held to be 
within the scope of the police power of the state and not an unconst tutional infringement of private rights 
The act does not contravene the constitutional provision which requires that “no bill stall contain more 


than one subject which shall be clearly expressed in its title.” 


Error from district court, Linn county ; 
J. S. West, judge. 

Attachment by Alfred Blaker and 
others, against Hood & Kincaids and 
O. E. Morse. From an order discharg- 
ing the attachment, plaintiff brings 
error. Affirmed. 

James D. Snoddy, R. W. Blue, and 
J. T. Pringle, for plaintiffs in error. J. 
D. McCleverty, for de endants in error. 


Jounston, J. The firm of Hood & 
Kincaids engaged in the general banking 
business at Pleasanton in 1883, and con- 
tinued in that business, without state 
regulation, until September 1891, when, 
in pursuance of the banking law of 1891, 
the firm transmitted to the bank com- 
missioners the verified statement and 
report required by that act. The com- 
missioner, finding that the bank had 
complied with the provisions of law, 
issued a certificate to Hood & Kincaids, 
authorizing them to do a banking busi 
ness at Pleasanton, and they continued 
to transact business under the super- 
vision of the commissioner until July, 
1893, when the bank commissioner, upon 
examination, found the bank to be in- 
solvent. He at once took possession 
of the property, assets, and books of 
the bank, and, on July Igth, the attorney 
general began an action in the district 


(SyNabus by the Court ) 


court, and secured the appointment of 
O. E. Morse, as receiver. The firm of 
Hood & Kincaids appeared, and ad- 
mitted the insolvency as alleged, and 
consented to the appointment. Soon 
after the appointment of the receiver 
a number of the creditors of the firm 
of Hood & Kincaids caused attach- 
ments to be levied upon the property in 
the hands of the receiver. Motions to 
discharge the attachments were made by 
the receiver, and the attaching creditors 
also filed motions asking that the order 
appoiuting the receiver be set aside, 
the receiver discharged, and the prop- 
erty in his hands turned over to the 
sheriff, to be held by him under the at- 
tachments. The motions to discharge 
the attachments were sustained, and 
those made to set aside the order ap- 
pointing the receiver were overruled. 
The attaching creditors complain of 
these rulings, and bring them here for 
review. 

The validity of the banking law of 
1891, in pursuance of which the receiver 
was placed in charge of the insolvent 
bank, is the principal question settled 
here. It is contended that the act is ob- 
jectionable on several constitutional 
grounds, but the main one is that it au- 
thorizes an undue interference with pri- 
vate business. It provides for the or- 
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ganization of corporate banks, and for 
the regulation of all banking business, 
except that which is done by national 
banks, whether conducted by corpora- 
tions, partnerships or individuals. It 
creates the office of bank commissioner, 
and provides that all those engaged in 
the banking business shall make reports 
to him of their resources and liabilities, 
requires them to submit to inspection 
and investigation in order to ascertain 
their financial condition, and prescribes 
methods of business intended to protect 
the depositors and patrons of such banks. 
Laws 1891, c. 43. An examination of 
the provisions of this act shows that no 
one is prohibited from engaging in the 
business of banking. No special privi- 
legés or immunities are conferred, and 
no distinction is made between corpor- 
ate, partnership, or individual banks. 
All are permitted to engage in the busi- 
ness, and all are subject to the same 
control, and to like penalties for viola- 
tion of its provisions, There is no 
room for the contention that article 13 
of the constitution withholds from the 
legislature power to regulate and control 
banks of discount and deposit. It was 
held in Pape v. Bank, 20 Kan. 440, that 
this article of the constitution applies 
only to banks of issue, and does not 
prohibit the legislature from creating 
banks of deposit and discount. The 
provision of the constitution authorizing 
the organization and control of banks of 
circulation is not the end of the legisla- 
tive power. Its power is supreme, ex- 
cept where it is restrained by the funda- 
mental law, and the constitutional limi- 
tations as to banks of issue do not 
operate to prohibit the legislature from 
organizing and regulating banks of de- 
posit and discount, and providing for 
the safe-keeping or loaning of money by 
such banks. The right to organize and 
control corporate banks is conceded, 
but it is contended that the banking 
business is not a franchise, but belongs 
to all individual citizens as a common 
right, the exercise of which cannot be 
denied or subjected to police regulation, 
The argument and authorities cited by 
counsel for plaintiff in error, are mainly 
directed to the contention that the legis- 
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lature cannot withhold from individuals 
the right to engage in banking, and 
confer the privilege alone upon incor- 
porated companies, This contention is 
not a matter of concern at this time, as 
our statute does not pretend to limit the 
business to incorporated companies nor 
to discriminate between corporations 
and individuals. The question with us is 
whether the banking business is of such 
a character as to warrant the legislature 
in the exercise of the state’s police power 
to impose reasonable regulations upon 
the means and methods by which it is 
conducted. There are many occupations 
and lines of private business which the 
legislature, in the exercise of the inter- 
nal police power, may rightfully regu- 
late. Tiedeman, in his work on Limita- 
tions of Police Power (page 194), says: 
**It will probably not be disputed that 
every one has a right to pursue in a law- 
ful manner any lawful calling which he 
may select. The state can neither com- 


pel him to pursue any particular calling 
nor prohibit him from engaging in any 
lawful business, provided he does so in 


a lawful manner, It is equally recog- 
nized as beyond dispute that the state, 
in the exercise of its police power, is, as 
a general proposition, authorized to 
subject all occupations to a reasonable 
regulation wherever regulation is re- 
quired for the protection of public in- 
terests or for the public welfare.”’ We 
have frequent instances of the exercise 
of the police power to prevent imposi- 
tion and extortion, and of the regula- 
tion of employments, and also of busi- 
ness, of a quasi public nature. By 
virtue of the police power, regulations 
have been imposed on the practice of 
law, medicine and dentistry, as well as 
upon bakers, millers and wharfingers, 
and it has been accepted as a proper 
exercise of the police power to regulate 
pawnbrokers, junk shops, and loan 
offices. Inspection laws, and those reg- 
ulating the weighing of commodities 
offered for sale, are generally regarded 
as suitable and valid regulations of po- 
lice. 18 Am. & Eng. Enc. Law, 747- 
759. The right to regulate and control 
the business of insurance, as well as that 
conducted by mills and warehouses, is 
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no longer doubted. Enactments con- 
trolling the loaning of money, and reg- 
ulating the rate of interest upon the 
same, have been sanctioned from the 
earliest times, and the nature of the 
business done by banks in dealing in 
money, receiving deposits for safe keep- 
ing, discounting paper, and loaning 
money, is such, and 1s so affected with 
a public interest, as to justify reasonable 
regulation for the protection of the 
people. The confidential and trust re- 
lations which exist between the bank 
and its patrons, and the difficulty that 
depositors and those dealing with the 
bank necessarily encounter in detecting 
irregular practices and in ascertaining 
the real financial conditions of banks, 
are sufficient to justify inspection and 
control. Those engaged in the business 
invite all in the community to deposit 
their funds with them, which, when ob- 
tained, is largely used for their profit. 
The numerous instances where the earn- 
ings and funds of people so deposited 
are dissipated and lost, shows the neces- 
sity for measures to protect the people 
from imposition, extortion and fraud. 
For this reason, most of the states have 
enacted laws recognizing banking as a 
quasi public business, and regulating 
the same to a greater or less extent. A 
well-known author, in his treatise on 
Banking, uses the following language: 
‘* At common law, the right of banking 
pertains equally to every member of the 
community. Its very exercise can be 
restricted only by legislative enactment, 
ut that it legally can be thus restricted 
has never been questioned.”” 1 Morse, 
Banks, $13. The same subject was 
considered in the recent case of State v. 
Woodmanse (N. D.) 46 N. W. 970, 
where it was said that ‘‘ the business of 
banking, by reason of its very intimate 
relations to the fiscal affairs of the 
people and the revenues of the state. is 
and has ever been considered a proper 
subject of control, and strictly within 
the domain of the internal police power 
of every state. As a matter of fact, we 
have been unable to find an authority— 
and we have searched diligently—which 
has ever questioned the right of the 
legislature, in the exercise of police 


power, to regulate, restrain, amd govern 
the business of banking.” See, also, 
People v. Utica Ins. Co., 15 Johns. 358: 
People v. Barton, 6 Cow. 290; Curtis v. 
Leavitt, 15 N. Y. 9; State v. Williams, 
8 Tex. 255; Nance v. Hemphill, 1 Ala. 
551; People v. Brewster, 4 Wend. 498. 
The authority principally relied upon 
by counsel for the plaintiff in error is 
State v. Scougal (S. D.) 51 N. W. 858. 
The latter case is in conflict with State 
v. Woodmanse, supra, in holding that 
the legislature may prohibit private 
banking, and may inaugurate a system 
for the state in which the business is 
made an exclusively corporate franchise 
to be carried on only by those who be- 
come incorporated, and are willing to 
subject their business to the restraints 
and safeguards deemed to be necessary. 
In State v. Scougal, it was decided that 
the business of banking was not a fran 

chise at common law, and was not made 
such by the constitution, and, further, 
that it belonged to the citizens of the 
country generally by a common right, 
and the legislature could not, under the 
police power of the state, prohibit an 
individual from engaging in the busi- 
ness, nor confer the privilege exclusive- 
ly upon corporations. As no exclusive 
franchise has been conferred and no dis- 
crimination made against individuals or 
private banks in our statutes, we are 
not required to determine which of the 
conflicting theories should prevail. Even 
in the Scougal case, which holds strictly 
against any discrimination in favor of 
corporate banks, it is held that, where 
the law applies to individuals and cor- 
porations alike, reasonable regulations 
may be imposed. In the course of the 
decision, the court remarked: ‘ But 
assuming that the business of banking 
we are now considering is clothed with 
such a public use that it may be con- 
trolled by the state,—and we think it is 
so affected with a public interest,—still 
it does not follow that the citizen may 
be deprived of the right to carry on the 
business. This, like any other business, 
may be subjected to reasonable regula- 
tions, which shall alike apply to all citi- 
zens and corporations.” We readily 
conclude that the regulation of the 
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banking business is clearly within the 
legislative power, and that the act passed 
cannot be regarded as an_ unconsti- 
tutional interference with individual 
rights, 

Another objection is that the title of 
the act contains more than one. subject, 
and contravenes section 16, art. 2, of the 
state constitution. The title is, ‘‘An act 
providing for the organization and reg- 
ulation of banks, and prescribing penal- 
ties for violations of the provisions of 
this act.” Jn a broad sense, it is an 
enactment concerning the business of 
banking, and all of the provisions are 
fairly comprehended within this general 
subject. As has been heli, this consti- 
tutional provision is not to be construed 
in any narrow or technical sense, but 
liberally on one side, so as to guard 
against the abuse intended to be pre- 
vented by it, and liberally on the other 
side, sO as not embarrass or restrict 
needed legislation. State v. Barrett, 
27 Kan. 213; State v. Curtis, 29 Kan. 
384; Commissioners of Cherokee Co. v. 
State, 36 Kan. 337, 13 Pac. 558; State 
v, Haskell County, 40 Kan, 65, 19 Pac, 
362; State v, Sanders, 42 Kan, 228, 21 
Pac, 1073; State v, City of Kansas City, 
50 Kan, 521, 31 Pac, too, Having de- 
termined that the act is valid, it follows 
that the rulings of the court sustaining 
the motions to discharge the attachment 
and overruling the motions to discharge 
the receiver will be affirmed. All the 
justices concurring, 


County Funds in Insolvent National 
Bank. 


Spokane County v. Clark, U. S. Circuit Court. Db. 
Washington, E. D. May 1, 1894. 

Under Rev. St. § 5242, which forbids 
all preferences among the creditors of 
insolvent national banks, a county whose 
money has been deposited by the county 
treasurer in a national bank that has be- 
come insolvent has no superior right 
over other depositors in the assets of 
the bank where it is not shown that the 
identical fund deposited by the treas- 
urer, or the proceeds of such funds, 


have come into the hands of there- 
ceiver. 


Nature of Pass-Book. 


Talcott v. First National Bank of Larnei. 
Court of Kansas. June 9g, 1804. 


Supreme 


A pass-book given by a bank toa de- 
positor is not a written contract, but is 
prima facie evidence that the bank re- 
ceived the amounts at the dates therein 
stated, and binds the bank like any 
other form of receipt, and is open to ex- 
planation by evidence aliunde. 


Power of Partner to Bind Firm. 


Extent of partner’s agency, and effect of his knowl- 
edge concerning partnership matters. 


Barber v. Van Horn, supreme court of Kansas. 
9, 1894- 


June 


1. Where a private banking firm ob- 
tains money for the purpose of carry- 
ing on its usual and ordinary business, 
from another person, with the knowl- 
edge of all the members of the firm, 
and executes a firm note therefor, and 
afterwards one of the partners of the 
firm Withdraws from the assets of the 
firm sufficient moneys to pay the note, 
and falsely informs the other members 
of the firm that the note is paid, and 
such note is shown by the books of the 
firm to be satisfied and canceled, but is 
not in fact paid off, and such partner, 
without the kuowledge of the other 
members of the firm, continues to pay 
interest upon the note, and, when due, 
renews the same in the name of the firm, 
the new note, if the payee has no notice 
to the contrary, is binding upon the firm 
as a valid obligation thereof. 

2. The fact that the partner signed 
his individual name to a renewal of the 
old note given by the firm, before sign- 
ing that of the firm, may be considered 
by the trial court,in determining whether 
or not the payee had reason to know the 
new note was executed without the 
knowledge of the other partners, or in 
fraud of their rights. 
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3. Every partner is a general agent of 
the firm to carry out and transact its 
business in the usual and ordinary 
way. 

4. It is the general principle relating 
to commercial or trading partnerships 
that each partner is the lawful agent of 
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the partnership in all matters within the 
apparent scope of the business. 

5. The knowledge of one partner con- 
cerning partnership matters is construc- 
tively the knowledge of all the members 
of the partnership, although the other 
members are actually ignorant thereof. 


BANKSON T. MORGAN. 


Among:that limited number of New York 
lawyers who have not only attained fair de- 
grees of success in the legal profession, but, 


Mr. Morgan was born at Reading, Pa., on 
May 17, 1841, and is a son of Rev. Richard U. 
and Sarah Morgan. When ten years old he 














BANKSON T. MORGAN, 


likewise, have made reputations in various 
other fields of endeavor, is Bankson Taylor 
Morgan, whose name is well known in the diff- 
erent channels of commercial and professional 
life. 


came to the metropolis with his parents, where 
he received his preparatory education in Trinity 
School and later entered Trinity College at 
Hartford, Conn., from which institution he was 
graduated as a Bachelor of Arts, and subse- 
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quently was awarded the Master of Arts’ degree. 
immediately after leaving college he entered 
journalism in the capacity of a reporter on the 
‘‘Tribune,” then edited by Horace Greeley and 
managed by Isaac W. England. As a journalist 
Judge Morgan distinguished himself in many 
ways, and, for his first tabulated report of the 
returns of Lincoln’s election he received a five- 
dollar gold piece from Mr. English as a reward 
or prize for his effort, During this period of 
his life, the judge was an instructor in Wm. H. 
Leggett’s school and in his leisure time devoted 
himself to the study of the law. For several 
years following he worked nights and Sundays 
onthe ‘‘Churchman,” then edited by his brother, 
Rev. James H. Morgan. 

Mr Morgan was ordered to report for his 
examination to the baron May 27, 1861, but on 
the Sunday preceding that date he marched to 
Washington with his Regiment, the gth, N. Y. 
State Militia. He served throughout the war 
and was promoted to the Lieutenant Colonelcy 
of the 54th New York Infantry. He saw much 
active service and participated in the battles of 
Fredericksburg, Chancellersville, Gettysburg 


and other important engagements. 
In 1869, he was appointed superintendent of 


a Branch P. O. station in this city, and, in 1870 
became Assistant-Postmaster under Gen. P. H. 
Jones, and afterwards with Gen, Thomas L, 
James, later Postmaster General of the United 
States. 
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In 1873, Mayor Havermeyer appointed Mr. 
Morgan a Police Justice, which position he filled 
in a highly satisfactory and creditable manner, 
his decisions being uniformly just and logical. 
Upon his retirement from the bench in 1883, he 
received commendation from the entire press of 
the city. During his tenure as a judge, he pur- 
sued a special course ot legal studies under 
Prof. Dwight of Columbia Law School, and, in 
1877, he was admitted to the bar. 

He has devoted his attention to the civil de- 
partments of jurisprudence and made a specialty 
of corporation and real estate matters and liti- 
gations, in connection with which he has figured 
as the successful counsel in important cases, 
involving large amounts in capital and fine 
questions of law. These legal victories estab- 
lished his rank among the prominent members 
of the bar and gained him the respect of the fra- 
ternity. 

From 1885 to 1886 he was an alderman, and 
in 1888 was in the Assembly. He has always 
been an ardent and hardworking Republican, 
and enjoys the friendship and confidence of the 
party leaders. He is a member of the Repub- 
lican and Lincoln clubs of this city and belongs 
to the Masonic Order. 

In 1872, Judge Morgan married Catherine D. 
Townsend, daughter of Gen. John F. Townsend, 
of Albany. Their only son, Townsend, is study- 
ing law with his father. 

Cc. 
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POINTS ON PRACTICAL BANKING. 
By M. B. Loyd, Fort Worth, Texas, at Texas Bankers’ Convention. 


*‘It is difficult to determine when and 
where the the first bank was established 
or what were its distinctive characteris- 
tics. Banks, as at present couducted, 
are of comparatively modern origin. 
Like commerce and civilization, they 
have been growing institutions, enlarg- 
ing their spheres of activity and multi- 
plying their facilities as the increasing 
demands of society and business re- 
quired. The reception of another's 
money for safe-keeping, the payment of 
a stipulated sum as interest upon de- 
posits, and the lending of them at a 
greater per cent. of interest, thereby 
securing a profit to the banker; the ad- 
justment of the debits and credits of its 
customers by transfer of their accounts 
when desired; the discount of time 
notes, obligations or bills of exchange; 
the issue and payment of drafts or bills 
of exchange, these are now understood 
to be the legitimate functions of a bank. 

“ The modus operandi of organizing and 
operating a bank is well understood by 
all the gentlemen of the convention, 
and I can only treat on the details as 
seen by myself. As you all know, there 
is no sinecure in a bank, unless you oc- 
casionally find a president who consid- 
ers that all he should do is to look wise 
and entertain company, or, in other 
words, be a figure-head. In regard to 
such, I will say that the sooner he re- 
signs the better it will be for the stock- 
holders of the bank. The bank is no place 
foridlers. By all means the president 
should be the chief executive, looking 
constantly to the general management 
of the institution. He should have the 


full confidence of the community in 
which he resides, look closely to all col- 
laterals and discounts, and make the 
acquaintance of all new customers. 

‘* The cashier is by no means simply 
an ornament. He is the busy man of 
the institution, if he does his dutv. He 
is constantly in immediate contact with 
all the working details of the business, 
and should keep thoroughly posted as 
far as possible on all current transac- 
tions of every department, watch the 
run of currency and exchange, and be 
well up on facilities for collecting for 
and among correspondents, etc. To 
him all the bank force is responsible for 
its efficiency. 

** The teller should be a man of good 
address, a good judge of character, 
quick of perception, quick in all his 
work, agood mathematician and a good 
judge of currency. 

‘“ The correspondent, note clerk, book- 
keepers, down to the much-abused col- 
lectors, are not to be overlooked. By 
the mistakes of any of these the bank 
is liable to sustain untold losses. 

‘I beg to suggest that the employes 
of the bank should be selected from the 
best families of the country in which 
the bank is located; young men who 
are proud of their name and of their 
families, and are anxious and ambitious 
to succeed in life. 


Every young man in 
a bank should strive to some day be the 
head of his institution, or of some other 


institution. While I favor paying good 
salaries for good work, I do not approve 
of toorapid promotion. I think salaries 
should be decided on by the president 
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and cashier, and not wait to be asked 
by theemploye for a raise. There must 
be a mutual confidence between em- 
ploye and employer as well as between 
banker and customer, and no friction. 

“When an account is offered that 
seems likely to amount to much, the 
new patron should be introduced by the 
teller or cashier, as the case may be, 
that the bank may act advisedly as to 
what the depositor may be entitled to. 
It is as much to his interest as it is to 
the interest of the bank that he be well 
known to the institution. 

‘* The cashier of a bank should have a 
desk near the teller, the reasons for 
which are obvious; that is, for the pur- 
pose of passing on exchange that is 
offered by customers and others, and to 
meet the depositors of the bank his 
presence is indispensable. 

‘‘Overdrafts, as a rule, are a curse to 
the business of banking and should not 
be encouraged or tolerated, except in 
extreme cases, when the cashier should 
be fully advised of the necessities re- 
quiring such overdraft, 

‘Carrying past-due paper: A note 
made in the regular way, by say a reg- 
ular customer, interest taken out or 
rather discounted in the usual way, he 
having given the conventional sixty or 
ninety days’ note. Just before matur- 
ity notice is sent out to the maker of the 
note that his note matures on a day 
named ; time flies and the day is upon us, 
and no maker appears. He is sent for by 
the president; says ‘Thought it was next 
month, not this month—will be around 
to-morrow and fix it up;’ but ‘to-morrow’ 
does not bring him. He incidentally 
meets the cashier on the way home, 
and ‘will be around to-morrow and fix 
that little note.’ Finally he calls once, 
wants to renew, and insists that the note 
bear interest from date, which, being a 
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small matter, is granted. At maturity 
is still not able to pay—is willing to pay 
if he had the money; however, this time 
he requests that the interest be added to 
the note. The moral of this is, when 
you allow the renewal of a note more 
than once, as a ruie, you are furnishing 
material for the account known as ‘profit 
and loss.’ If the renewal is granted ad- 
ditional security should by all means be 
required ; and if not furnished, the sooner 
steps are taken to collect the note the 
better for the bank, and the sooner 
you lose this class of customers the 
better. 

‘*Seeking and soliciting new business: 
This is a subject that should be handled 
very gingerly. There is every reason to 
suppose that a bank is able and willing 
to grant its customers and patrons such 
accommodations as they are entitled to, 
but when a party leaves a bank with 
which they have been doing business 
for a long time it puts you on the in- 
quiry, and before accepting the account 
some reasons should be required for 
making the proposed change; thus you 
may save your bank from less and an- 
noyance. To invite or solicit an ac- 
count of a party or firm that is keeping 
an account with another bank is not 
commendable. As I have before sug- 
gested, banks, as a rule, stand ready to 
extend such accommodations to their 
customers as they are entitled to, and 
when you take another bank’s customer 
you are his servant, as it were. The 
first time you refuse probably an un- 
reasonable demand you are reminded 
that you solicited his account, took him 
away from the bank that had always 
given him all he required, and now he 
is refused a small accommodation by 
your bank. You have two alternatives 
—one is to make an enemy for your 
bank, or generally a mistake by making 
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the loan asked, but most generally you 
make the enemy and the mistake. By 
soliciting accounts promiscuously you 
are certain to have undesirable custom- 
ers unloaded upon you. It is very easy 
to catch this class of business, and very 
often too, without any help; but you 
generally want help to turn it loose, 
often after it is*too late. 

**Making loans on personal indorse- 
ment; I find it best never to loan a man 
money simply because the security he 
offers is good; probably a customer or 
friend of yours. If you are not satisfied 
that the principal will be able to pay his 
note, and that you will have to look 
only to the security or indorser, you had 
better, far better, decline the loan. Al- 
most invariably you not only make an 
enemy of the principal, but the security 
also, saying nothing of the vexatious 
delays that are sure to follow. 

‘* Another matter I would beg to call 


the attention of the convention to, is 
when a customer asks for an unusual 


loan for an unusual time. It is proper 
that an explanation be made the banker 
by the customer, and then, if the banker 
doubts the propriety of the proposed in- 
vestment, by all means the loan should 
be declined, with reasons. therefor. 
There is nothing like candor between 
banker and customer. There should be 
a mutual confidence between the two. 

‘**I consider it good business when a 
business man or firm offers an account 
to a bank, they should at the same time 
render the bank a statement of their 
financial condition and prospects, thus 
enabling the banker to handle them in- 
telligently. 

‘** Dividends should only be paid when 
earned in the six or twelve months pre- 
ceding dividend day. Asarule, stock- 
holders make no allowance for panics, 


droughts, or general depressions; to 
pass a dividend is high treason. ‘It is 
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all right to lose on everything else, but, 
too terrible to relate, the bank has 
missed a dividend.’ I suppose all banks 
have more or less of this unreasonable 
element to contend with, 

‘*The giving of interest on time de- 
posits as wellas daily balances I consid- 
er unwise, The principle is wrong, I 
am speaking strictly trom a Texas bank- 
er’s standpoint. You area money loaner, 
not a borrower. While money matters 
are easy you can control quite an amount 
of money in this way, but let astringency 
come, and the parties to whom yon are 
paying interest are the firstto need their 
money—that is, they are scared, They 
suddenly draw their funds, and most 
likely place them with some other bank 
that is not quite so clever, but a little 
more independent and conservative. 

**Rediscounts are not commendable, 
Sometimes, during great stringency, it 
is necessary,but should never be resorted 
to to accommodate new business or 
speculation, 

‘*Discount boards: As a rule, every 
bank should have an active discount 
board, who should meet and go over 
the discounts often. 

“T am not sure it would not be advis- 
able for the by-laws of every bank to 
prohibit the lending of money to its. 
officers. You can trace nearly every 
failure to the speculations of the officers. 
of the bank. They use the bank for 
themselves, not for the benefit of the 


stockholders. The funds that they use 
should be loaned to the legitimate pa- 
trons of the institution, The bank officiab 
not only owes his time to the bank, but 
should be a man of conservative habits 
and not a speculator. 

‘*In conclusion, I would suggest: Be 
not too anxious for business. It is better 
to fret over your money than to fret 
after it. Keep an eve to the strength of 
your institutions, keep your surplus 
large, and you will be happy.” 
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ACCOUNTANCY. 


These columns are intended to embrace topics of interest to accountants, and discussions of, and decis- 
ions upon, matters of law involved in various branches of accountancy. Cases bearing upon the management 
and distribution ot trust estates and property are published under this head. These are of importance to 
trust companies, bankers, and all others charged with the management of trust property; as well as to ac- 


countants employed to investigate trusts, make reports, and assist in the rendering of accounts. a | 
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COMMERCIAL BOOKKEEPING COMPARED WITH LECAL ACCOUNTING. 
(Contributed by Frank Blacklock, Expert Accountant, Baltimore, Md.) 


** Lombard street does not make law for Westminster Hall.” 


The English system of requiring an 
apprenticeship of all who may wish to 
become members of the Guild of ac- 
countants in England or Scotland and 
requiring a strict technical education, 
with frequent rigid examinations at 
which hard questions are propounded to 
all who aspire to practise as public ac- 
countants, may have some advantages 
over our American’ go-as-you-please 
plan, which is really based on the much 
overlooked proposition of the survival 
of the fittest, for when an American ac- 
countant is unable to rise to the oc- 
casion, he will command no more work, 
in the line that he fails to grasp, from 
those who may have employed him. 

In England and Scotland, a young 
man with some influence and a good 
co:lege education, pays a premium for 
serving an apprenticeship to some firm 
of practising accountants, with the end 
in view of finally starting for himself, or 
becoming associated with his principals 
as a junior partner, and eventually suc- 
ceeding to their business. 

In these United States, public expert 
accountants work into the profession by 
natural evolution, and a love of their 
vocation. While, to a certain extent, 
the English accountant has a business 
open to him that was created by public 
demand before his time, the American 
accountant has tocreate his business, as 
he grows with it, little by little. 


To be a successful accountant, one 
must be a thorough and logical double 
entry bookkeeper, and also be able to 
prepare a comprehensive balance-sheet 
from a set of books that have been kept 
by single entry; be able intelligently to 
apply every abstruse point of practice, 
and to comprehend and demonstrate 
clearly the origin of every entry, trac- 
ing it succintly through all its rami- 
fications. 

He must have the capacity to explain 
the whys and wherefores of all com- 
mercial calculations, and be possessed 
of that analytical turn of mind by which 
he will be enabled to originate different 
systems of keeping accounts, so as to 
show the desired result in the most com- 
pact form. He must be endowed with 
ability enabling him to investigate any 
set of books or series of accounts; dis- 
criminating between the grain of wheat 
and the bushel of chaff, in the speediest 
manner; recognizing embezzlement 
from breach of trust, and being able to 
approximate the full liability of a guar- 
antor. He should be known as a quick 
worker as well as a correct one, and so 
conduct all professional business that it 
will thrive on the work itself. 

The adverse comment of the able law- 
yer, that no fictitious profits should be 
divided—only those which have been 
actually earned, the cash for which is 
already in the bank at the time of the 
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division—comes as a new revelation, to 
the careful and painstaking bookkeeper 
for the old established mercantile house, 
who for years has kept the accounts in 
exact mathematical balance, making a 
yearly division of the profits and losses 
between the respective partners, based 
on a large inventory of merchandise that 
has yet to be sold, and numerous out- 
standing accounts still to be collected, 
and crediting the resulting balances to 
the individual partners as capital for the 
succeeding year. 

Or for the old banker, to whom all 
have rendered homage, to be told he 
must not handle his old friend’s trust 
estate, which he (the banker) was large- 
ly instrumental in creating, as he would 
his own, but must keep income sep- 
arated from corpus, reinvesting receipts 
from sale of corpus and only distribu- 
ting the income, sounds like imperti- 
nence. 

Sometimes the attorney instructs the 
accountant to deal equitably between 
the life tenant and the remainderman. 
To both of these interesting persons, 
should they happen to be present, this 
instruction is quite mystifying, until 
clearly set forth, and then it becomes 
very intelligible, when explained in a 
plain, common sense every day talk. 
But woe to the commercial bookkeeper 
who fails to grasp this underlying prin- 
ciple when his account comes to be 
scrutinized by the court auditor. He 
will learn much in a short time by hav- 
ing all his work to do over again. 

It is amusing, in a dissolution of a co- 
partnership, that has lasted as long as 
Scrooge & Marley’s, to observe the coun- 
sellor hunting for the original contribu- 
tion to the capital, made by his client, 
with a view to making the same a first 
lien on the assets of the partnership, 
after the general creditors have been 
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satisfied, and to see how he receives the 
information that by the merchant’s man- 
ner of keeping books of account, the 
original capital has long since been 
amalgamated with the remaining assets, 
good, bad and indifferent. 

Again is the disciple of Blackstone 
not able to ‘‘catch on” to the mer- 
chant’s remarkable manner of treating 
a note or acceptance that has been dis- 
counted, as having been finally paid; for 
in most commercial books, when a note 
has been discounted by the bank, the 
“cash account” is debited and “‘bills re- 
ceivable” is credited, thus wiping that 
note or acceptance from the books en- 
tirely, with no record left, only to be 
reinstated by the protest of the notary, 
This system of keeping records (or 
rather not keeping track) of bills re- 
ceivable that have been discounted has 
been the ruin of many merchants called 
upon to take care of both sides of their 
bill book in times of money stringency, 
as shownin a long line of contingent 
liabilities of which no record has been 
kept. 

Again the merchant's bookkeeper 
will open his eyes with wonder at the 
astute manner in which his legal asso- 
ciate will pick out usury from those 
innocent looking phrases ‘‘to balance as 
per account rendered,” when interest 
has been charged and compounded 
from time to time. How quickly does 
the legal adviser of creditors want to 
see for himself how and when the so- 
called cash contributed by the so-cailed 
limited or special partner was made, 
and he views the fictitious contribution, 
made by a cash entry on both sides of 
the cash book, in a very different light 
from the bookkeeper who made it, to 
keep his cash in proper balance, How 
the directors of the defunct corporation 
regret they did not employ an expert 
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accountant, who knew what time it was 
without looking at the clock, when in- 
formed that the official receiver would 
hold them individually liable for the 
company’s debts; as the fictitious cash 
subscriptions had been entered on the 
journal, and never went into bank nor 
was put on the cash book by the book- 
keeper, who claimed to know all about 
corporation bookkeeping learned from 
a text-book, but who in reality had no 
knowledge whatever of corporation law, 
or the liabilities of the original subscrib- 
ers of the improperly or dishonestly 
formed company. Or how remarkably 
pleasant itis for the officers of a defunct 
company to find themselves held indi- 
vidually liable for the company’s debts, 
because in signing notes and accept- 
ances they had omitted to use the little 
word *‘by” before their own name; that 
is, they had signed, ‘‘The Red Dog Co., 
John Eatdog, President,” instead of 


“The Red Dog Co., by John Eatdog, its 


Or for the trustees of an 
estate, endorsing paper, Caleb Quirk, 
and Oily Gammon, trustees, to be in- 
formed that the courts had construed the 
word, “trustees” to be a word of descrip- 
tion only and not a word of limitation 
From observing these and other as 
remarkable anomalies of merchants, 
the lawyer in active practice often re- 
marks that it is no wonder so many mer- 
chants fail in business, as they do busi- 
ness by such loose methods, displaying 
so much ignorance of the common law. 


President.” 
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Should the merchant’s bookkeeper, how- 
ever, look into the practical workings of 
the common law, he will certainly come 
to the conclusion that the reason of the 
law is not natural reason, when told 
that an estate in land, for 99 years, re- 
newable forever, subject to the annual 
rent of a barley corn, wasa lesser estate, 
than one for someone else’s life, or his 
own, and of no higher value than a 
chattel, passing to the executor instead 
of the heir. Or on having it explained 
that a document with a scrawl was a 
sealed instrument of higher dignity, as 
such, than another paper identical with 
it, save as to the heiroglyphic in ques- 
tion, and being further informed that 
this scrawl was no insubstantial pagent, 
but that it dispensed with the proof of 
consideration; that by it a promise, 
otherwise worthless, was sanctified; 
that it implied priority of satisfaction, 
and gave the happy possessor the right 
to sue, four times as long, as if the 
mystic seal was not there. And to cap 
the climax, your commercial man is 
gravely told that statutes derogatory of 
the common law must be strictly con- 
strued so as to alter the law as little as 
possible; in other words, that reform- 
atory legislation must be prevented as 
far as practicable from working the re- 
forms intended. This information, to- 
gether with the uncertainty of the ver- 
dict of a common law jury, will soon 


convince him that the common law is 
all upside down. 
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WILLIAM H. STAYTON. 


The rapidity with which some members of 
the New York bar have come to the front rank 
in the profession is remarkable and among this 
list no name has risen to higher or more merited 
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distinction than that of William Henry Stayton, 
who, in many respects, is regarded as one of the 
leaders of the younger element of the bar. 

Like many other prominent professional men 
of the metropolis he is not a native of this city, 
but was born at Smyrna, Delaware, on March 
28th, 1861, and isa son of Charles E. and Susan 
M. Stayton 

The high order of this gentleman’s ta!ents was 
early evidenced through his winning the com- 
petitive examination for appointment to the 


United States Naval Academy, and his course 
there was distinguished for all-around pro- 
ficiency. In 1881, he graduated with honors, 
and, for the following two years, was attached 
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to the North Atlantic Squadron. From a class 
of one hundred men, he was one of the fifteen 
selected to remain in the service, the high per- 
centage of his examination entitling him to 
choose his corps. On July rst, 1883, he was 
appointed second lieutenant in the Marine 
Corps, was on duty for sometime in New York 
and Washington and for three years was sta- 
tioned on the ‘‘Hartford,” the flagship of the Pa- 
cific Squadron, during which time he posted him- 
selfincourt martial procedure in his leisure hours. 
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He displayed such natural aptitude for that 
and the admiralty branches of the law that, 
upon the termination of the cruise of the ‘‘Hart- 
ford,” he was appointed assistant judge-advocate 
generalof the navy. In his successful prosecu- 
tion of Commodore McCalla of the ‘‘Enterprise” 
for inflicting illegal punishment upon subordi- 
nates, he won an international, as well as a na- 
tional reputation, for the trial commanded at- 
tention from all the navies of the world. 
rayed against him, as counsel for McCalla, was 
Joseph H. Choate, who, afte: the conviction, 
advised Mr. Stayton to come to New York. 
Having at that date already taken a course of 
study in Columbia University Law School, in 
Washington, Mr. Stayton was graduated at the 
head of his class, after passing a brilliant ex- 
amination, 

in 1891, he came to New York and formed a 
law association with Mr. Rockfort but, owing 
to the protracted illness of his partner most of 


the work developed upon Mr. Stayton. Upon 


the death of Mr. Rockfort, in 1893, Mr, Stayton 
continued the practice of his profession alone 
until April of the present year, when he organ- 
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ized the firm of Burnett, Stayton & Hagen. 

While conducting a general civil practice Mr. 
Stayton has demonstrated that corporation and 
financial law is his forte and, in admiralty 
matters, his opinions are quoted as authorita- 
tive. His clientele includes corporations, pub- 
lishing houses, newspapers, financiers, real es- 
tate owners and other important commercial 
interests. In banking and financial circles, Mr. 
Stayton has become known in various ways, 
and as counsel for Hetty Green he made several 
heavy transactions. 

In the discussion of naval topics and matters 
of general public interest, Mr. Stayton’s views 
are sought by the press and read by the public 
with avidity. 

In his professional relations with clients he 
has ever proven himself trustworthy and, as to 
his standing in the legal fraternity, there are no 
two opinions, as is attested by the esteem with 
which he is regarded by bench and bar. 

Mr. Stayton is a Republican and a member of 
the Sewanhaka, Corinthian, Fencers, Army and 
Navy Clubs and commander of a division inthe 
First Battalion of the Naval Militia. D. 


A $5,000 Tip. 


After Mr. Scadds left the station he exper- 
ienced a severe shock upon discovering that a 
packet of bank notes which he was taking tothe 
city was nowhere about his person. 

He must have left it in the Pullman car. 

‘I'll go to the superintendent's office and 
make my loss known,” he thought, and he 
did. 

“Tleft a package containing $5,000 in bank 
notes in a Pullman car not half an hour ago,” 
said Mr. Scadds to the officer. 

‘Which train?” 

‘* The one which arrived at 9:15.” 

‘* Have you your Pullman check?” 

Fortunately he had, and this enabled the su- 
perintendent to send for the conductor. 

He soon arrived, for he had not yet finished 
the report of his trip, and was still in the build- 
ing. 

‘*Conductor,” said the superintendent, ‘‘ did 
you see anything of a package left in your 
car?” 

**No, sir.” 


‘** Porter didn’t turn anything over to you?” 

‘* No, sir.” 

‘* Bring the porter here.” 

He was brought. 

‘* Did you see anything of a small packet after 
the passengers left your car?” 

‘* Yes, sah.” 

‘*You haven’t turned it in?” 

‘*Why, no, sah, 

‘* Precisely. 

‘*Here, sah.” 

It was produced from an inside pocket. 

Mr. Scadds’ eyes brightened when he saw the 
roll. ‘*That’s it,” he exclaimed. He counted 
the money, and it was all there, the entire 
$5,000. 

‘* Look here, porter,” said the superintendent, 
severely. ‘‘I want to know why you did not 
bring that package to me the moment you got 
your fingers on it?” 

‘* Why, sah,” replied the man, with an injured 
air, ‘‘I s’posed de gemman had left it for a tip, 
sah. That's why, sah.’”—Harper’s Magazine. 


It was a lotof money, sah.” 
Where is it now?” 
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BANKING PRACTICE. 


A DEPARTMENT DEVOTED TO THE PRACTICAL SIDE OF BANKING. 


Protection against Check-raising. 


CATLETTSBURG NATIONAL BANK. t 
CATLETTSBURG, Ky., July 21, 1894. 
Editor Banking Law Journal: 

I have noticed with much interest the differ- 
ent forms mentioned in your JOURNAL, and as 
the enclosed has some merits not found in the 
others it is, I think, worthy of notice. It is 
positively non-raisable, very simple, and the 


$1.00 $2.00 $3.00 


cost of adding the marginal figures is compara 
tively nothing. We have used it here with sat- 
isfaction. I applied for a patent on it, but failed 
to get it on account of its similarity to a former 
one. The appearance of the check is not in- 
jured by theclipping as is the case with others 
I have seen. 


Very truly yours, 
JAMES TRIMBLE, 


Not good for more than largest coupon on margin. 


CATLETTSBURG NATIONAL BANK, 


CATLETTSBURG, 


Pay to the order of .... 


Ten Thousand Five 


To MERCHANTS’ NATIONAL BANK, | 


OnI0, 


CINCINNATI 


JOHN DOE........ 


Hundred and Ninety 


Ky., Nov. 1, 1892. 


$10,593 


Three DOLLARS. | 


RICHARD DOE, 


\ Cashier.| go 





|$9,000 $8,000 $7,000 $6,000 $5,000/$4,000 $2,000 $1,000 


$100/$300]$50 





Circuitous Collection Routes. 


The following communication is from 
the collection clerk of a bank in Lansing, 
Iowa; , 


I submit herewith list of towns through 
which a “ kited” draft, received by us for col- 
lection a few days since, has passed. Drawn 
in Minneapolis and deposited with a bank 
there it was sent to New York, thence to Chicago, 
back to Minneapolis, to a second bank there, 
from there to Des Moines, then to Dubuque 
and from then to our bank, having been eleven 
days on the road and having traveled some 
2,500 miles. When presented payment was re- 


fused, drawee stating that the amount had been 
remitted a week ago. 

Knowing the position which you take on the 
subject of ‘‘ kiting” drafts, thought you might 
be interested in the circuitous route herein in- 
dicated and which is the worst case ever having 
come under our notice. 


In this connection we publish the fol- 
lowing synopsis of a plan suggested by 
A. W. Blye of Chicago: 


It is proposed to concentrate the collection 
business of the banks of the five states of Illi- 
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nois, Indiana, Michigan, Wisconsin and lowa 
at a properly organized office in Chicago, where 
itis to be redistributed and forwarded to the 
proper place for payment and returns, Under 
the plan every item for this large territory 
would be placed at its proper place for payment 
in 48 hours and returns from the same be avail- 
able 24 hours later. 

It is proposed that through this concentration 
of the business to transact it for the banks at 
the mere nominal charge of 5 cents on each 
$100 or part thereof. 

The advantages secured to the banks and 
bankers under this plan would be as follows: 

First. Substantially the same tacilities with 
respect to the business of all of the banks of 
such territory as are enjoyed by banks in the 
large cities through clearing houses with respect 
to items strictly local. 

Second. In keeping their whole business, 


Itt 


with reference to their collections within such 
territory, within the range of one open account 
and practically one letter a day, resulting ina 
large saving of clerical work on accounts and 
correspondence, of expenses in postage, etc. 

Third. In availing themselves, each and 
every day, of accounts that had been paid from 
all collections sent out and payable at so many 
different and distant points either by remittance 
orthrougha credit with Chicago correspondents. 

Fourth. Prompt and substantially a direct 
presentation of all items, with quickest possible 
returns at a saving of time, labor and expense; 
in fact, for a sum that could scarcely be called 
an expense. 

Fifth. A profit to themselves of any and all 
proper charges made to their customers by 
reason of such items, with certainly many other 
advantages which weuld, from time to time, 
develop. 
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DECISIONS AND INFORMATION OF 


ARKANSAS CITY FUNDING BONDS. 


In an action by the firm of Swan & Barrett 
against the city of Arkansas City, (a city of the 
second class) on interest coupons of bonds is- 
sued under the provisions of an act of the leg- 
islature approved March 8, 1879, authorizing a 
refunding of indebtedness, the U. S. circuit 
court, D., Kansas, has held: 

1. Under Comp. Laws Kan. 1885, c. Ig, art. 
1,$5, which declares that the powers yranted 
to cities of the second class ‘‘ shall be exercised 
by the mayor and council of such cities,” and 
article 7,$ 111, which directs that funding bonds 
shall be duly issued only after an ordinance 
therefor shall be duly passed, funding bonds 
signed by the mayor of such a city, and attested 
by the city clerk, under the city seal, without 
any ordinance or resolution of the mayor and 
council, are void. 

2. A recital in such bonds, to the effect that 
all the requirements of the statutes have been 
strictly complied with in issuing them, does not 
stop the city from denying their validity. 


FORECLOSURE OF RAILROAD MORT- 


GAGE, 


In the case of Farmers’ Loan and Trust Co, 
v. Chicago & N. P. R.R. Co. et al. in the circuit 
court, N. D. Illinois, decided in May, 1894, a 
railroad mortgage provided that, in case in- 
terest remained in default for six months, the 
trustee should, upon request of one-fourth of 
the bondholders, proceed to enforce their rights, 
and declared that no bondholder or bondhold- 


INTEREST TO INVESTORS, 


ers should have the right to institute any fore- 


closure proceedings without first notifying the 
trustee of such a default. The court holds that 
such provisions did not deprive the trustee of 
the right, in his discretion, to begin foreclosure 
proceedings immediately upon default in the 
payment of interest. 


BANKER BARING ON ATCHISONS. 


Thomas Baring, of the firm of Baring Bros. 
& Co., in answer to inquiries regarding the con- 
dition of the Atchison books and the alleged 
deficiency therein, says: ‘‘l know nothing of 
these things. I have only heard of them, and 
have come over to find out for myself. There 
is a great deal of English capital invested in the 
company, and I intend to satisfy myself thor- 
oughly as to the exact condition of things.” 


B. & O. SIDINGS IN THE DISTRICT OF 
COLUMBIA. 


S. T. Thomas, the attorney of the District, 
forwarded to the commissioners an important 
opinion regarding the running of sidings into 
private property along the lines of the Balti- 
more & Ohio railroad. He says: 

‘“*The act of congress of 1831 (4 Stat. 476), 
authorizing the Baltimore & Ohio railroad to 
extend its road into this District gives it the 
right to construct lateral tracks or sidings into 
abutting property owned by the company, 
whenever such tracks or sidings are necessary 
for the company’s business. This legislation 
was in reference to the main stem of the road, 
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but Congress, by act of July 19, 1874 (18 Stat. 
84), authorized the company to construct what 
is known as its Metropolitan branch, and there- 
in expressly declared that the provisions of the 
several acts of Congress relating to the Balti- 
more & Ohio Railroad Company (particularly 
the act of March 2, 1831) should apply, as far 
as they were applicable, to the construction and 
use of the lateral road known as the Metropol- 
itan branch. It results, therefore, that so far 
as the railroad company is concerned it has the 
right to construct sidings and switches into its 
property abutting both lines of its road when- 
ever its business requires the same. From the 
papers before me it would appear that Mr, 
Moss’ inquiry has special reference to the right 
of the Baltimore & Ohio Railroad Company to 
construct sidings and switches in the streets of 
the suburban subdivision known as Eckington. 
The right to construct railway tracks in certain 
portions of Eckington does not depend upon 
the authority of acts of congress, but would 
seem torest on the reservation of the right in 
the dedication of the streets and avenues in 
Eckington. The right to lay side tracks and 
switches connecting with the main tracks of the 
Baltimore & Ohio Railroad Company through 
Eckington having been expressly reserved by 
the original proprietor and the public authori- 
ties having accepted the dedication with that 
condition, the railroad company, on the request 
of abutting lot owners in that subdivision, may 
construct switches and sidings to connect either 
their own property or the property of individ- 
uals with the railroad, or private individuals, 
owning property in that subdivision may do the 
same thing within the limits fixed by the dedi- 
cation.” 


SOUTHERN DEVELOPMENT. 


A call has been issued for a meeting ot 
southern business men and others who are in- 
terested in southern industrial development to 
be held in Washington the latter part of the 
present month. The call for this meeting came 
from all sections ot the south, and the general 
sentiment was that the gathering shonld take 
place in Washington, as, besides other reasons, 
several matters of importance to Washington 
and the District will be brought up for consid- 
eration. Overathousand invitations have been 
sent to leading business men, boards of trade 
and othercommercial bodies. and there is very 
good reason to expect that a full representative 
gathering will be in attendance. 

Among the subjects which will be brought up 
for discussion will be a government building in 
Washington for the permanent exhibit of the 
resources of the United States, as proposed in 
the bill introduced by Senator Walsh. The re- 
lations of railroad transportation to the devel- 
opmentof the south will be considered by prom- 
inent railroad officials. Leading scientists and 
experts will outline their views on the present 
status of the development of the mineral re- 
sources of this section. Various other topics of 
an equally interesting character will be talked 
about, the objects aimed at being tosecure 
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short, condensed and carefully prepared papers 
on these subjects from a business standpoint, 
which may serve as a basis of discussion by the 
convention. Short speeches will be insisted 
upon, and no political discussion will be al- 
lowed. Arrangements have been made with 
the railroad companies by which tickets on all 
railroads will be sold at one-half of the round 
trip from August 23 to 28, good to return from 
Washington until September 6. 


WHY THE WEST IS POOR. 


The depression which has overspread what is 
known as the granger section of the west—the 
states in which wheat is either the staple crop 
or occupies a position of importance, next to 
corn—is easily explained. Yesterday this 
statement of comparative wheat prices at Chi- 
cago, the great market for wheat, both fall- 
sown and spring-sown, was prepared. It told 
the story of depression: 


July 18, Cents a bushel. 
865% 
87% 
797% 
62 
55 


On a short crop of wheat in 1890, which was 
just about equal to the crop of last year, wheat 
sold at nearly 87 cents in 1890, compared with 
62 cents in 1893 and 55 cents in 1894. In 18q1, 
on the largest wheat crop ever grown in the 
United States, and larger by nearly 1oo,- 
000,000 bushels than the phenomenally large 
crop of 1884, the cereal sold at nearly &8 cents, 
while yesterday the wheat grown in the 1893 
crop, which was over a third less in quantity 
than the 1891 crop, sold at over a third less 
money a bushel. The 1892 crop, while not as 
large as that of 1891, was next to it, exceeding 
even the figures of 1884. 

Nevertheless, wheat in 1892, although the 
crop of that year was considerably over a quar- 
ter larger than the crop of last year, sold nearly 
25 cents a bushel higher than in 1894, and 
nearly 18 cents a bushel higher than in 1893. 
It has been the coincidence of a small wheat 
crop in 1893, and low prices extending into 1894, 
for the cereal, which has robbed the granger 
section of the prosperity which it enjoyed in 
1891 and 1892. In those years the coincidence 
was of enormous crops and relatively high 
prices. 

In 1890 there was depression throughout the 
west. because the crops were short and prices 
were considered low. In 1893 came another 
year of short crops. But prices which were con- 
sidered low in 1890 looked high last year by 
comparison. 

What is true of wheat applies with more or 
less force to allother crops. Fat years andlean 
years have been experienced in the past, but 
high prices have characterized lean years, and 
fair prices fat years. When the enormous 
wheat crop of 1884 caused wheat to fall below 
7o cents a bushel, the price was without parallel 
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since the war. Butthink of the difference be- 
tween that low price of December, 1884, and 55 
cents of July, 1894, after a short crop in 1893, 
and with a prospect of only an average crop this 
year! 

A coincidence of shoit crops and low prices, 
which 1893 brought, means ruin to agricultural 
interests. The farmers cannot buy anything 
butthe bare necessaries of life; cannot replenish 
their farm implements; cannot paint their 
buildings; cannot buy all those varied articles 
which bring freight traffic to the railroads and 
employment to labor and capital in the various 
industries of the east. 

When agriculture suffers all other industries 
suffer. Agricultural depression, necessarily and 
in the natural order of things, decreases the 
volume of general business and stops the wheels 
of industry. Thepresent condition of things at 
the west is contributing in no small measure to 
the prevalent depression at the east.—Albany 
Journal, 


THE RESOURCES OF THE SOUTH 


In the current number of the North American 
Review, Hon. Hoke Smith, secretary of the in- 
terior, has an interesting article on the re- 
sources and development of the south. It was 
not to be expected that a gentleman occupying 
so important a place in the government would 
nvoke invidious comparisons between one sec- 
tion and another, but, being a southern man, 
Mr. Smith would have been pardoned if he had 
indulged in some exultation at the excellent 
showing he presents. But he doesn’t even do 
that, though he presents the facts and figuresin 
so plain a manner that his southern readers may 
do it for him. 

In classifying the states, Mr. Smith groups 
Virginia, West Virginia, North and South Caro- 
lina, Georgia, Florida, Kentucky, Tennessee, 
Alabama, Mississippi, Louisiana, Texas and 
Arkansas in the southern class, and for com- 
parison sets Maine, New Hampshire, Vermont, 
Massachusetts, Rhode Island, Connecticut, 
New York, New Jersey, Pennsylvania, Ohio. 
Indiana and Illinois in the northern group. In 
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the southern group the average percentage of 
increase between 1880 and 1890 in the valuation 
of real and personal property was 50.76; of ex- 
penditures for public schools, 96.53; in the value 
of manufactured products 108.50; in the value 
of farm lands, 40.68, and in the value of farm 
products, 17.23. In contrast with this, the 
northern group shows average increase in per- 
centage of real and personal property, 26.83; in 
expenditures for public schools, 5.87; in value 
of manufactured products, 62.85, and in the 
value of farm products, 9.30, while in the value 
of farm lands there was a decrease of 10.06 per 
cent. 

It will be said and truthfully, too, that the 
northern states named had made greater pro- 
gress previous to 1880, and consequently there 
was less room for improvement. But that 
doesn’t alter the fact the south is now moving 
in the right direction and with a velovity and 
regularity that will soon place her in the front 
rank, It will be noticed that the greatest im- 
provements are in the matter of educational 
facilities and manufacturing products. Previous 
to the war little attention was paid to these es- 
sential agents of progress for the reason that 
the wealthy southerners were educated in the 
north and manutactured products were drawn 
from the same field. But now that the people 
have recovered from the exhaustion incident to 
wat and the change in the industrial system in 
consequence of the abolition of slavery they 
are getiing down to business in the right lines 
and are advancing with marvelous rapidity. 

This record is gratifying tothe people of this 
section, not because the comparison is unfavor- 
able to New England, but for the better reason 
that the prosperity of the south will contribute 
to the development of the west and southwest. 
As the south increases in population and 
wealth it will became a greater consumer, and 
this city is the natural depot of supplies from 
which she will draw. Cotton, woolen and other 
manufactures will develope then as population 
multiplies, but in other branches of manufac- 
ture dependence will be placed on outside sec- 
tions and there is no point so accessible as 
Kansas City.—Kansas City Times. 
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GEORGE MONTAGUE. 


Since our last issue the banking community 
of New York, and, in tact, of the whole country, 
as well as a host of personal friends, were 
shocked by the sudden death of George Monta- 
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gue, president of the Second National Bank, 
which occurred at his home in this city, No. 
14 West 34th street, late on the evening of 
July 24th. 

Mr. Montague had dined and spent the even- 
ing atthe Union League Club, as had been his 
custom during the absence of his family in the 
country. Becoming suddenly ill, he was driven 
to his home and medical aid summoned; he 
died, however, before the family physician 


could reach his bedside. The immediate cause 
of death was heart failure resultant on a kidney 
disorder of several years standing aggravated 
by an attack of acute dyspepsia. 


MONTAGUE. 


Mrs. Montague and son and daughter were 
notified immediately of the sad event, and ar- 
rived in New York early the next day. 

The funeral was held Friday, July 27th, at 
the. Zion and St. Timothy’s Church, 332 West 
57th street. The Rev. Henry Mottett, of the 
Church of Holy Communion, officiated, assisted 
by the Rev. Dr.C. C. Tiffany and the Rev. Karl 
Schwartz. The pall bearers were Alfred Van 
Santvoord, George G. Williams, Charles B. Fos- 
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dick, Frederick D. Tappen, Charles Brooker, 
Thos. C. Acton, William P. St. John, Jos. J. 
Smith, Henry T. Carey, John W, Aitken, Gen. 
Horace Porter, George Sherman and Welcome 
G. Hitchcock. The remains were taken to Say- 
brook, Conn., for burial. 

In the death of Mr. Montague, New York 
oses one of her foremost citizens and most up- 
right business men. 

He was aman to whom hard work seemed an 
inspiration, and success a certainty. In his ac- 
tive career he had been closely identified with 
many interests outside his regular business, 
and his counsel was always eagerly sought and 
cherished. In addition to his post of duty at 
the Second National, he was also vice president 
of the Fifth Avenue Safe Deposit Company, 
treasurer of the Aged and Infirm Clergy Fund 
of the state of New York, treasure: of the Belle- 
vue Training School for Nurses, and treasurer 
of a large number of other societies and chari- 
table organizations connected with the Episco- 
pal Church, of which he was a lifelong member. 

George Montague was born in Troy, N. Y., 
April 4, 1830. His father, who was in excellent 
circumstances, had designed for him a univer- 
sity education, but the young man showed such 
a strong inclination for business that he was al- 
lowed to enter his career as a junior clerk in the 
City Bank of Troy in 1845, at the age of 15 
Here his diligence, ability and faithful- 
ness were rewarded with successive promotions, 
until in 1850, when he was appointed to, and 
accepted the position of teller in the Merchants 
Exchange Bank, New York city, where he 
served with equal merit and increasing useful- 
When the New York Clearing House As- 


years. 


ness, 
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sociation was organized in 1853, he was one of 
its first settling clerks; and it is a remarkable 
coincidence that the bright young representa- 
tives of three banks, whose desks adjoined each 
other then, all became bank presidents. Messrs. 
F. D. Tappen of the Gallatin and G. G. Williams 
of the Chemical are the surviving members of 
this trio. In 1865 he was made cashier of the 
Seventh Ward Bank, was elected president in 
1872, and filled that office until he was called in 
1884 to the position of president of the Second 
National, succeeding Jno. C. Eno. To his high 
ability and keen knowledge of banking is due 
much of the success of its restoration to a sound 
condition, and present eminent prosperity. 

Mr. Montague was greatly admired for his 
jovable qualities and genial disposition. 

At the time of his resignation from the treas- 
urership of the Union League Club, the follow- 
ing resolution was ordered entered on the secre- 
tary’s books: 

Resolved, That the Union League Club has 
accepted his resignation with regret, and hereby 
records in its minutes its high appreciation of 
his faithful services as treasurer, extending 
over a period of more than ten years. During 
all that time he has devoted a considerable por- 
tion of his time to the duties of his office, and 
has conducted the financial affairs of the club 
with marked ability and faithfulness. 

The large attendance at the funeral and the 
deep sorrow manifested over his untimely de- 
mise, were ample evidence of his popularity in 
life. George Montague will be sadly missed by 
his friends. 

Appropriate resolutions were adopted by the 
board of directors of the Second National Bank. 
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An interesting controversy has arisen 
between the New York bank depart- 
ment and some of the savings banks in 
regard to the proper form of verifica- 
tion of the schedules of assets and lia- 
bilities, by the trustees of the institu- 
tion. 

Section 128 of the Banking Law of 
1892 provides as follows: 


‘* The trustees of every savings bank, 
by a committee of not less than three of 
their number, on or before the rst days 
of January and July in each year, shall 
thoroughly examine the books, vouchers 
and assets of such savings bank, and its 
affairs generally. The statement or 
schedule of assets and liabilities re- 
ported to the superintendent of banks 
for the rst of January and July in each 
year shall be based upon such examina- 
tion, and shall be verified by the oath 
of a majority of the trustees making it,” 
etc. 


Pursuant to this section, the New 
York banking department has furnished 
the savings banks the following blank 
form of verification by trustees, in- 
dorsed on the back of the schedule of 
assets and liabilities: 


STATE OF New York, } “— 
CouNTY OF ai 


, being duly sworn each 


for himself, says that he is one of a com- 
mittee of regularly appointed by 
the trustees of 
an institution for savings located and 
doing business in 

That said committee made an exami- 
nation of the books, vouchers, assets 
and liabilities of said institution for 


savings as provided and directed by 
section 128 ot chapter 689 of the laws of 
1892, and that the within statement of 
assets is (to the best of his knowledge 
and belief) a true statement of the value 
of such assets in possession of and 
owned by said institution on the morn- 
ing of July 1, 1894, before the transac- 
tions of that day, and that the liabili- 
ties of said institution are also truly as- 
certained and herein stated as appeared 
by the examination made by such com- 
mittee in pursuance of the law above 
cited. 


Subscribed and sworn to by ) 
each deponent before me - 
this day of 1894. 


The torm of verification as originally 
printed contained the words ‘‘ ¢o the best 
of his knowledge and belief’ above in- 
cluded in brackets, but these words had 
been struck out by red ink line before 
the blanks were received by the savings 
banks. The legal sufficiency of an af- 
fidavit of verification with these words 
included, is the point in controversy. 
The words, it will be ubserved, relate to 
the value of the assets. If they are 
omitted, the trustees are made to swear, 
positively and without qualification, 
that the true value of the assets is so 
and so, while many of them think that 
value should not be made the subject of 
positive oath, but should rather be qual- 
ified by the addition of words showing 
that the statement is to the best of the 
affiant’s knowledge and belief. 

Consequently some of the affidavits 
of verification recently sent to the bank- 
ing department had these words again 
inserted over the place in the blank 
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where they had been stricken out. Fol- 
lowing is a copy of a letter sent from 
tne banking department to a savings 
bank in New York upon receipt of such 
a verification, refusing to accept it, and 
returning it for completion: 


(Copy ) 


GENTLEMEN: Your report recently 
received is herewith returned to have 
completed the affidavit of trustees on 
the outside of the blank as prescribed 
by the superintendent. 

Section 128 of the banking law re- 
quires the trustees of the savings bank, 
by a committee of their number not less 
than three to ‘thoroughly examine the 
books, vouchers and assets of such sav- 
ings bank and its affairs generally,” and 
it continues “the statement or schedule 
of assets and liabilities reported to the 
superintendentof banks * * * shall 
be based upon such examination and 
shall be verified by the oath of a ma- 
jority of the trustees making ir.”’ 


To verify is to ‘* prove to ve correct,” 


etc. The affidavit printed on the out- 
side of the blank report is drawn in ac- 
cordance with these provisions of the 
law aS corrected (with the words ‘‘ to 
the best of his knowledge and belief”’ 
stricken out) and the superintendent 
has no power to waive the statutory re- 
quirements. The adding of the words 
‘*to the best of his knowledge and be- 
lief’’ makes the affidavit a non-com- 
pliance with the law. The examination 
is required to be made by the trustees; 
the report is to be based on the results 
of such examination; the trustees are to 
verify, i. e., to prove the correctness of, 
etc., and no report or affidavit avoiding 
any of these requirements is in accord- 
ance with the law. 

You will therefore kindly change the 
report in this regard, have it re verified 
and return to us without delay, and very 
much oblige, Respectfully, 

(Signed) Ropney R. Crow ey, 

Deputy Superintendent. 


This raises the question whether the 
iffidavit of the trustees, that ‘‘ the with- 
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in statement of assets is fo the best of 
his knowledge and belief, a true state- 
ment of the value of such assets” is le- 
gally sufficient, or whether the banking 
department can require verification with 
the italicized words omitted. 

The argument of the layman is that 
the subject upon which oath is made,— 
the value of the bank’s assets—dves not 
admit of positive affirmation, without 
qualification. Value, as represented by 
stated figures, is matter of estimate 
rather than positive knowledge. Rarely 
are two opinions identical as to the 
exact dollar and cent value of a savings 
bank’s real estate, its stocks and bonds, 
or other personal property. So far as 
cash on hand is concerned, that could 
be sworn to as a matter of positive know- 
ledge; beyond that, the exact value of 
the assets rests on estimate and opinion, 
and any oath as to the value should, in 
propriety, be qualified by a statement 
that the value is truly given to the best 
of deponent’s knowledge and belief. 

But the contention of the bank de- 
partment is that the statute requires 
the trustees to ‘‘verify”’ the statement 
—i. e. prove it to be correct—by their 
oath, and that this requirement calls for 
positive oath as to value, without any 
qualification. In other words, that the 
statute, thus construed, requires the 
impossible, which the superintendent 
will enforce. 

This construction and contention is 
contrary to the doctrine announced by 
the New York court of appeals in Pratt 
v. Stevens, 94 N. Y. 388, 390. In that 
case, the point at issue was the suffici- 
ency of an affidavit of verification of an 
inventory by debtors assigning for the 
benefit of creditors. The circumstances 
are in full analogy to the present case, 
and we quote the language of the 
court: 
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“It is also insisted that the affidavit of 
verification is defective, in that it is not 
sworn to positively, but merely to the 
best of their (the assignors’) knowledge, 
information and belief. The statute re- 
quires that the inventory shall be veri- 
fied by an affidavit, made by the debtor, 
that the same is in all respects just and 
true; and that in case the debtor shall 
not make and file the inventory within 
twenty days, the assignee shall make 
and file the same within thirty days, 
and that the assignee shall verify the 
inventory, so made by him, to the effect 
that the same isinall respects just and 
true to the best of his knowledge and 
belief. It will be seen that there is a 
distinction between the two affidavits. 
The affidavit here follows the statute, 
and then adds the words ‘ to deponent’s 
best knowledge, information and be- 
lief.’ 


‘We think that the addition made 


was not in contravention of the statute, 
and that the language employed was a 
substantial compliance with the same. 
The statute prescribes no particular 


form, and it is not required that the affi- 
davit shall be absolute and unqualified. 

The statute does not provide, nor isit 
essential that the matter sworn to should 
be within the actual and positive knowl- 
edge of the debtor, nor does it forbid 
the debtor from making a qualification 
as to his knowledge in reference to the 
matters required to be given in the in- 
ventory. It might well be in many cases 
that the debtor could not swear posi- 
tively from his own knowledge and 
would have to rely upon the informa- 
tion which he had received in regard to 
the property to be included in the in- 
ventory. In such cases the debtor might 
be precluded from making the affidavit 
if the construction insisted upon is the 
correct one. This could not have been 
intended by the statute, as the effect 
would be to deprive the creditors of the 
benefit of the affidavit of the debtor, 
who it is to be presumed has more 
knowledge and information on the sub- 
ject than any other person. If the con- 
struction insisted upon is correct, the 
1 t of knowledge of a single fact 


wil d prevent the debtor from making 
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the affidavit. The fact that the law 
makes a distinction between the affida- 
vit to be made by the debtor and the 
affidavit to be made by the assignee, of 
itself does not imply that the affidavit 
of the former is to be absolute and un- 
qualified, while that of the latter is re- 
stricted, provided the former can be 
construed as including information and 
belief. Wethink it can be so inter- 
preted within well-settled rules. The 
affidavit of the debtor, in this case, on 
its face is to the effect that the inven- 
tory is in all respects just and true. The 
addition of the words ‘to deponent’s 
best knowledge, information and _be- 
lief’ does not modify or detract from 
the words previously employed. The 
general rule is that an oath taken before 
a competent officer merely verifies the 
truth of the facts stated, according to 
the best knowledge, information and be- 
lief of the affiant. The positive affirm. 
ation of the fact sworn to in an affidavit 
is in most cases supposed and under- 
stood to be according to the best know!- 
edge, information and belief of the wit- 
ness. In the case at bar, this would be 
so if the statement was unqualified. It 
is not any the less so because it is qual- 
ified. The statute requires that the 
values must be given by the debtor ac- 
cording to his best knowledge, and as 
such values may depend upon informa- 
tion and belief, it is difficult to see how 
they van be given as absolutely true. 
The affidavit here is as absolute in fact 
and in law, as if the additions made had 
not been inserted. We do not think that 
it was the intention of the law makers 
to provide for an affidavit only as to 
facts which are within the knowledge of 
the debtor, and to preclude entirely 
such information as he may have de- 
rived from others. The statute merely 
requires such an affidavit as would usu- 
ally be made by persons who had gen- 
eral knowledge of the transaction in re- 
gard to which they swear, and not an 
absolute and unqualified assertion of 
positive knowledge. If the affidavit 
made was false and untrue, and upon a 
trial for perjury it was proved that the 
debtors had neither knowledge, inform- 
ation nor belief, there isno good reason 
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why a conviction could not be had for the 
offense charged. Giving to the statute 
a reasonable construction we think the 
affidavit was substantially in conformity 
with its provisions.” 


Reference to this case renders further 
cumulative citation unnecessary. It 
covers completely the savings bank sit- 
uation, In both instances, the statute 
called for verification, without more, 
and in both, qualifying words as to best 
knowledge and belief were added. The 
legal sufficiency of the affidavits of sav- 
ings bank trustees, that the statement 
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of assets is to the best of their knowl 
edge and belief, a true statement of 
value, is therefore shown. 

It may be instanced in conclusion that 
under the national bank act which calls 
for reports of condition *‘ verified” by 
the oath or affirmation of president or 
cashier, the bureau of the comptroller 
of the currency of Washington accepts 
without question, the following form of 
verification. 


—., cashier of the above-named bank, do solemnly 
swear that theabove statement istrue to the best of 
my knowledge and belief. 


DISCOVERY OF ASSETS. 


CONSTITUTIONAL 


The skeptical ingenuity of the legal 
mind occasionally over-asserts itself (if 
such term be permissibie) as may be 
seen by an unsuccessful attack on a law 
of the state of Michigan, passed in 1851, 
providing for a compulsory disclosure 
by judgment debtors, after nu/la bona, 


as to the state of their assets. The es- 
sential purpose of the statute is dis- 
covery, and such examinations are 
familiar features of every system of in- 
solvent and bankrupt laws. 

It was contended in Zee v. Kalamazoo 
Circuit Judge, 59 N. W. Rep. 644, that 
this law was unconstitutional because 
the supreme court of Michigan had crit- 
icized the lawin Reed v. Baker, 42 Mich. 
272, which criticism was obviated some- 
what by Prescott v. Pfeiffer, 57 Mich. 


LEGISLATION, 
22. The statute was held of some use, 
although the power to adjudicate the 
rights of parties not before the court 
was denied. The court held the stat- 
ute constitutional, so far as it provides 
for a discovery of the assets of an insol- 
vent debtor. The fact that proceedings 
for discovery were formerly within the 
jurisdiction of equity courts furnishes 
no reason for holding that the legisla- 
ture may not properly confer similar 
powers upon a courtof law. In fact the 
old and cumbersome method of cred. 
itors’ bills may as well be dumped into 
the iumber room of legislation. The 
commission on statutory revision is re- 
spectfully requested to give attention to 
this matter.—National Corporation Re- 
porter. 
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INQUIRIES AND CORRESPONDENCE. 


pais department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen 
eral interest, and expect prompt and careful consideration thereof, without charge. The names and place 
of those submitting inquiries are published, unless special request is made to the contrary. 


The “‘ Paid’’ Stamp. 


»N. Y., July 25, 1894. 
Editor Banking Law Fournal. 


Dear Sir: Referring to your reply as to lia- 
bility of collecting banks as indorsers, in the 
July Journal: 

I cannot apply the law quoted or your speci- 
fic reply to the case stated. 

(1) Would the courts construe that the mark- 
ing of an item ‘' paid” was equivalent to an in- 
dorsement, or a receipt to the drawee from the 
collecting bank? 

(2) Would not the position of the drawee bank 
be even better with no identification whatever 
from the collecting bank than to have the item 
cancelled with a ‘‘ paid” stamp, trusting to 
parol evidence to establish the terms of the 
transfer? 

(3) If instead of a check upon the drawee 
bank suppose the instrument to be a note trans- 
ferred before maturity, would good title be ac- 
quired if transferred under a *‘ paid” cancelling 
stamp of the transferror? Could the transferee 
collect of the maker on a note marked *‘ paid?” 

(4) It would seem to me that marking acheck 
‘‘paid” must in the very nature of things 
change the nature of a negotiable instrument, 
and I fail to understand how payment can be 
demanded on such an item when the collecting 
bank refuses to erase such cancellation. With 
all due regard for your opinion I cannot yet 
bring myself to believe that a ‘‘ paid” indorse- 
ment means nothing, and that an item so 
marked would be properly protestable. Yours 
truly, CASHIER, 


1. As stated in the July Journal, 
there is no legal obligation on the part 
of a payee or indorsee of a check, upon 
presenting it to the drawee, toindorse it 
at all as a prerequisite for payment. Os- 
born v. Gheen, 5 Mackey, 189, If, how- 
ever, it stamps the check /faid, this 
would undoubtedly be construed by 
the courts as equivalent to an indorse- 
ment by the holder of a receipt of pay- 
ment. “A person may become bound 
by any mark or designation he thinks 
proper to adopt, provided it be used as 


a substitute for his name, and he intend 
to bind himself.” Brown v. Butchers’ & 
Drovers’ Bank, 6 Hill (N, Y.) 443. 


2, We cannot see how the position of 
a drawee bank would be better with no 
identification whatever from the collect- 
ing bank, than by having the check 
stamped ‘‘ paid,” In either case the col- 
lecting bank, if apparent owner, receiving 
payment from the drawee of forged 
paper (other than drawer’s signature) 
would be obliged to refund, White v. 
Continental Bank, 64 N. Y., 316, 


3. Concerning transfer of a note by 
indorser to indorsee, by use of stamp 
‘* paid,” this is foreign to the question, 
“ Paid” is an appropriate indorsement 
for passing a check to the drawee, or 
note to the maker, When this time ar- 
tives, its period of existence as a nego- 
tiable instrument, transferable and in- 
dorsable from hand to hand, has ceased, 
It has come to the place of retirement 
and cancellation. In strict order of 
events, actual payment should precede 
the receipt of payment and cancellation 
by the stamp ‘‘ paid” or other voucher 
indorsement by the holder. But con- 
venience leads to this stamp prior to ac- 
tual payment, equally as where a mer- 
chant sends his messenger with a re- 
ceipted bill for goods sold and delivered, 
only to be surrendered, in case payment 
ismade. ‘‘ Paid,” however, as an in- 
dorsement of transfer between indorsees 
would be inappropriate, 


4. The point made by our correspon- 
dent is that the marking of a check 
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*‘ paid,” a word of extinguishment and 
cancellation, a word indicating that the 
instrument has no longer life, but that 
its mission has been performed and it 
has been retired, kills the instrument 
before actual payment and precludes the 
holder from demanding the amount of 
the payor, or protesting for non-pay- 
ment, 

But the object and effect of an in- 
dorsement of payment in advance of the 
fact is well understood in the commercial 
world, and the practice is common in aid 
of the convenient transaction of busi- 
ness, While tne check is in the hands 
of the holder, the word “‘ paid” as a re- 
ceipt is inoperative, The check has not 
been paid, and if payment is refused 
upon demand, it is within the power of 
the holder to erase the indorsement and 
protest for non-payment, If the check is 
paid, the indorsement thereupon oper- 
atesas a receipt, We still adhere tothe 
opinion that a check, refused payment 
because it was stamped ‘“‘paid”’ in ad- 
vance, would be properly protested, 


A Disputed Payment. 


PIONEER, Ohio, July 14, 1894. 
Editor Banking Law Journal: 


A isa banker located at Parmouth. B is a 
national bank at Bravier few miles distant. On 
Nov. 17, 1893, A steps in to B, draws a draft 
on his (A’s) New York correspondent for $800. 
B cashes it. On Dec. 13, 1893, A steps into B 
and draws on his New York correspondent for 
$2,000 and his check also on B for $1,000. Both 
of which B cashes on Dec. 20, 1893. A steps 
into B, draws on his New York correspondent 
for $2,500 and his check also on B for $500. 
Both of which B cashes on Jan. 9g, 1894. B no- 
ties A his account is overdrawn and sends 
statement. A answers *‘ no, will check over and 
report.” A checks over and finds a charge 
against him Nov. 17, 1893, for $500, and asks 
B accordingly what it was for. B answers “‘you 
got currency for $1,300, you gave New York 
draft for $800, and we made charge slip for 
balance $500 ” and saying it was noted after A 
left that no check had been given for the $500. 
Can B beat A out of the $500 in this way and is 
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not B liable for damages in consequence of pro- 
testing and dishonoring A’s check. 
CASHIER. 


Whether B got the $500 currency on 
November 17, 1893, would be a ques- 
tion of fact for the jury in a controversy 
between A & B, with the chances largely 
in A’s favor, in view of the anomalous 
transaction which B alleges of paying 
$500 to A out of his account without 
check voucher therefor. If established 
as a fact that A did not receive the 
$500, which amount would make his 
account good for the protested check, 
B would be liable to A in an action for 
damages for wrongful refusal to honor 
the latter’s check. 


Liability of Irregular Indorser. 


MILTON, Pa., Aug. 3, 1894. 
Editor Banking Law Journal; 

Dear Sik:—Would you through the columns 
of THE BANKING Law JouRNAL kindly reply to 
the following question: A draws a note pay- 
able to B, B indorses it, and C presents it to the 
bank for discount, but puts his name above that 
of B. Now itis claimed that you cannot hold 
C as an indorser because his name is above and 
not under that of B. Very truly yours, 

CASHIER, 


C can be held as second indorser. 
Zaylor v. McCune,11 Pa. St., 460. And 
C, in turn, can recover from B as first 
indorser upon parol proof that he placed 
his name on the note after B. Slack v. 
Kirk, 67 Pa. St,, 380. 


Liability of Indorser of Check. 


Fonpa, N. Y., July 28, 1894. 
Editor Banking Law Journal; 


DEAR Sir: —A gives his check to B who in- 
dorses toC. C holds the check ten days; then 
presents and payment is refused. The bank 
was in funds of A for eight days; after which 
they were drawn out. Can C collect from B as 
indorser? M. 
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The delay released B from liability. 
Merch. Nat. Bk. v. Parker, 12 N. Y. 
State Rep., 558, In the case cited, a 
check payable to defendant was in- 
dorsed by him to a third party, who 
held it six days when it was deposited 
in a bank for collection, It was pre- 
sented and protested the next day, If 
presented any previous day it would 
have been paid. Held, that the delay 
released defendant as indorser, 


Sufficiency of Unsigned Notice of Non- 
payment, 


TENN., August 3, 1894. 
Editor Banking Law Journat: 

Dear Str: Our notary, in mailing notice of 
protest to an indorser of a note held by us, 
omitted t» sign the notice. 
he is released. 
sition? 


The indorser claims 
Can he maintain such a propo- 


CASHIER. 


It has been so held in Tennessee— 
that an unsigned notice sent by a notary 
is insufficient. Peoples National Bank v. 
Dibrell, 18 S. W. 626. 


Checkholder’s Right to Sue Bank. 


CiIncINNATI, O., Aug. I, 1894. 
Editor Banking Law Journal: 


Dear Str:—A holds a check on a bank which 
the bank refuses to pay, although the drawer’s 
accountis good for the amount and A isa 
holder for value. Can A sue the bank onthe 
check? D. W. 


Not in Ohio; A’s only remedy is 
against the Grawer or indorsers, provid- 
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ing, of course, the check has not been 
accepted or certified by the bank. Afet. 
Bk. v. Cincinnati ete. Co., Superior Ct., 
Cin , 27 Weekly Law Bull,, 105, 

In some states, as in Iliinois, the law 
is different, and the holder of a check 
has a right of action against the bank 
thereon, prior to certification. 


BRIEF ANSWERS. 


M. Providence, R. 7.—The indorser 
is entitled to notice of dishonor, not- 
withstanding he is collaterally secured. 


S. South Dakota.—It has been held, 
time and again, that a bank can sue on 
a note made payable to its cashier. 


Atty. W. Va.—It is unnecessary to 
plead consideration in an action on the 
check. The giving of the check implied 
indebtedness to the amount thereof. 


J. D. Memphis —An answer would 
be of little use, without a statement of 
the different dates of the occurrences 
stated, 


Cashier, NN, Y.—The extension in 
this case was undoubtedly based on a 
sufficient consideration to be binding, 
and the surety is discharged. 

The consequence of granting exten- 
sions to principal debtors without con- 
sent of sureties or guarantors, is a thing 
which should be carefully looked into 
in all cases, before action. 
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TARIFF OPINIONS. 


Given on the adoption of the bill with Senate amendments by the House. 


Comptroller Eckels:—I am glad that 
the tariff dispute is settled, for it will in- 
sure a revival of trade all over the coun- 
try. In my opinion, the amended bill 
as it comes from the senate is not as 
good for the business interests of the 
country as the original house bill. But 
it was a question of taking the senate 
bill or none at all. It seems certain that 
there were a sufficient number of sena- 
tors to kill any other bill. The action 
of the house in accepting the senate 
amendments insures the passage of some 
kind of a bill, and this, in my opinion, 
is better than nothing at all. 

You will see a revival of trade as a re- 
sult of the action of the house. It will 
take a little time, perhaps, for the vari- 
ous industries to adapt themselves to 
the changes that have been made, but 
the effect will be beneficial. 


Frederick D. Tappen:—This tariff 
question has been a nightmare hanging 
over the business interests of the coun- 
try. Now that is removed I am sure 
that things will pick up. The outlook 
is bright and hopeful. 


Henry W. Cannon:—It is difficult to 
foresee what effect the passage of the 
bill will have on the business of the 
country. Manufacturers and merchants 
will undoubtedly undertake to do busi- 
ness under the new act, and tradeshould 
improve somewhat, although many of 
the manufacturers and merchants are 
decidedly opposed to the bill. The in- 
come tax feature is looked upon by 
many of our best business men as a tax 
on endeavor, and undoubtedly it will 
have a tendency to keep investors from 
putting money into new enterprises in 
the west and south, or in any part of the 
country in fact, and the income tax will 
be felt by the small investors more than 
by the individuals who pay upon actual 
profits. If the country is not prosper- 
ous, the new tariff bill will be the scape- 
goat, and business troubles will be 


charged to it whether or not such 


charges are deserved. 


Henry Clews:—Thanks to the domi- 
nant party at Washington for having 
finally released their hold upon the 
throat of all business interests of this 
country. The action of the Democratic 
caucus today puts the tariff muddle ina 
position to be settled, in which event it 
wrenches from the legislators at Wash- 
ington the weapon which they have held 
over everybody and everything for a 
long time. The best part of it is, it is 
like cutting off a dog’s tail; it cannot be 
done over again. The agitation of the 
tariff has inflicted serious consequences 
upon alf mercantile interests, and the di- 
saster in that direction has in turn un- 
settled labor, resulting in the disgrace- 
ful Debs strike. The way should now 
be clear for a new departure based upon 
a rock foundation, a condition which 
could only have been accomplished by 
rigid economy and thorough liquida- 
tion. The attitude for everybody to 
take now is on the building-up side, 
which carries with it cheerfulness, hope- 
fulness and profit to all who will put 
their shoulders to the wheel and take 
hold with avim. His Satanic majesty 
has reigned supreme for a long time in 
this country, but has now been fairly 
routed. It should therefore be nolonger 
hell on earth, but the reverse, and a 
change so much the better as to make 
life worth the living. 


Senator Allison:—I am not surprised 
at the result. The bill as passed is a 
moderate measure that will do less harm 
to the industries of the country than 
the Wilson bill would have done. It 
is probable that the Democratic party 
will be injured by the acceptance of the 
senate bill, if it can be injured by any- 
thing. Asto the prospects for future 
tariff legislation to repeal the senate 
bill, Ido not look for anything for a 
long time. 





THE BANKING 


124 


Senator Brice:—The senate bill is the 
best piece of tariff legislation that was 
ever passed by congress. In my opin- 
ion the result today has been a foregone 
conclusion since the president’s letter to 
Mr. Wilson was made public. 


Senator Ransom :—The bill is far bet- 
ter than no bill atall. It might still be 
improved, but we should not forget that 
it reduces taxation and raises sufficient 
revenue to meet the needs of the gov- 
ernment. It does not carry out the idea 
of free raw materials, which is an im- 
portant part of the Democratic doc- 
trine, but much may be done hereafter 
to remedy these defects. 


Senator Vilas:—The bill is no suffi- 
cient performance of Democratic prom- 
ises. It is a reduction in the duties in 
the McKinley law, but I am strongly in- 
clined to think only substituting another 
**ism ” for McKinleyism. But the short- 
comings of the bill are due to the fact 
only that there was not a sufficient num- 
ber of Democratic reform senators in 


the senate to pass such a measure as was 
due to the people of the country and to 
fulfil the promises of the Democratic 


party. The party cannot justly be held 
responsible until the people shall have 
given it power, and the duty to prose- 
cute the cause of tariff reform remains 
just as obligatory upon every true be- 
liever as it was ever before. In fact, the 
spectacle of the struggle to release the 
rights of the people from the grasp of 
protection, which has been carried on 
during so many months and withso little 
success, ought to prove the great and 
unjust advantages which the favored in- 
terests enjoy at the expense of the coun- 
try at large and the necessity and jus- 
tice of a proper measure of relief, more 
clearly than all the argument which has 
ever been addressed to the people from 
the stump. 


LAW JOURNAL. 


Representative McMillan,—The bill 
just passed, as compared with the Mc- 
Kinley bill, isa vast improvement. It 
gives free wool, free lumber, free hemp, 
free flax, free jute to our manufacturers 
and then cuts the rates on their manu- 
factured goods. Take, to illustrate what 
I say, the wvollen schedules. Under 
the McKinley bill the average rate on 
wool and manufactures of wool is 98 
per cent. The Wilson bill reduced this 
to 39.7 per cent. This bill makes it 48.8 
per cent. Under the present law the 
average on all dutiable goods is 49.58 
percent. Under the House bill it was 
35.50 per cent. Under this bill the aver- 
age is 38.68 This is less than the aver. 
age of tlie Mills’ bill, which was 42 per 
cent. This bill is a reduction of every 
schedule on the list except the sugar 
schedule. And in that schedule we re- 
peal the bounty and substitute a tax. 
The income tax is retained in this bill. 
There is no comparison between this 
bill and the McKinley law. The former 
is taxation, while the latter is robbery. 


Representative Cockran:—The pass- 
age of the Senate bill by the House, is 
the most disgraceful chapter in Ameri- 
can history, The position heretofore 
assumed by the House is conceded to be 
right, even by the Senate, and is now 
surrendered to some person whose iden- 
tity even is concea'ted. There is no evi- 
dence that the Senate would not have 
agreed on acompromise. In thecaucus 
Mr. Wilson was asked to name the men 
who were holding up the American con- 
gress, but he declined to do so. We 
have therefore surrendered to a rumor, 
the source of whi-h cannot be traced. 
The walls of Jericho falling before a 
blast of wind yielded to a force much 
more tangible than that which sent the 
House of Representatives scurrying into 
an abject, cowardly, self-confessed be- 
trayal of the principles which they pro- 
fess. 
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Embracing Items of Interest in all the States. 


Readers are requested to communicate matters arising locally 


to enhance the interest and value of this department. 


ILLINOIS. 


At the last convention of the Illinois Bankers’ 
Association the following important resolution 
was adopted: 

Resolved, That the executive council of the as- 
sociation take such action as may be necessary 
to procure the introduction at the next session 
of the general assembly of the state of Illinois, 
and if possible secure the adoption at such ses- 
sion, of an amendment to the statutes of the 
state of Illinois to abolish ‘* days of grace”’ in 
the maturity of commercial paper, and also an 
amendment extending the liability of indorsers 
and guarantors, for value, of commercial paper 
soasto render them equally liable with the 
maker. 


KANSAS. 


State Bank Commissioner Breidenthal has is- 
sued a call for a report from all state and pri- 
vate banks in Kansas in regard to their con- 
dition at the close of business on July 18. In 
his circular to the bankers Commissioner Breid- 
enthal calls attention to section 30, of the new 
banking law, which says: 

‘* The directors of any bank organized under 
this act may semi-annually declare a dividend 
of so much of the net profits of the association 
as they shall judge expedient; but each asso- 
ciation shall, before the declaration of a divi- 
dend, carry one-tenth of its net profits of the 
preceding half year to its surplus fund until 
the same shall amount to 50 per cent: of its cap- 
ital stock.” 

This act was approved March to, 1891. Banks 
organized since that time have complied with 
the law, but old banks have ignored it on the 
ground that organization was effected under a 
prior statute. The attorney general, however, 
holds that the words ‘organized under this 
act” should be construed to mean ‘‘ doing busi- 
ness under this act,’ and Commissioner Breid- 
enthal will endeavor to enforce the law against 
the old banks as well as the new. 


NEW YORK. 


SAFE DEPOSIT COMPANIES, 


A hard blow was struck at the safe-deposit 
companies in this state by the legislature of 
1892, although its effect has only recently begun 


to be felt. The act is fully as unpopular with 
those who have occasion to use the safe-deposit 
vaults as it is with the companies themselves. 
The law is a section of the inheritance tax, 
and the reason no complaint has been heard 
before is that it was evidently overlooked by 


the companies and the depositors as well uatil 
its pracucal working began to be understood. 
Under it, no one can put away private papers 
for safe keeping in these institutions with any 
assurance that they will always remain private. 
After the person’s death, the county treasureror 
controller has an absolute right to inspect all 
papers put awayin this manner, and the com- 
panies might bring heavy penalties upon them- 
selves by allowing the legal representatives of 
dead persons to remove or interfere with these 
papers until the county treasurer or controller 
has personally inspected them. 

The section of the law in question reads as 
follows: ‘‘Nosafe deposit company, bank or 
other institution, person or persons holding se— 
curities or assets of a decedent, shall deliver or 
transfer the same to the executors, administra- 
tors or legal representatives of said decedent, 
unless notice of the time and place of such in- 
tended transfer be served upon the county 
treasurer or comptroller, at least five days prior 
to said transfer, and it shall be lawful for the 
said county treasurer or controller, personally 
or by representative, to examine such securities 
or assets at the time of such delivery or trans- 
fer. Failure toserve notice or to allow such 
examination shall render such safe-deposit com- 
pany, bank or other institution, person or per- 
sons liable to the payment of the tax due upon 
said securities or assets, in pursuance of the 
provisions of this act.” 

The practical working of this act may be seen 
in the fact that safe-deposit companiesin Jersey 
City and Newark, N, J., are advertising exten- 
sively in the New York city papers, and quoting 
this law to show that it is safer to put valuable 
papers in their safes than it is to place them in 
vaults in this state. Inthe cards which one of 
the New Jersey companies is sending out the 
following suggestive advice is found: 

‘* By keeping yout private papers and securi- 
ties ina New York safe-deposit company, at 
your death your private papers, as well as your 
securities, are subject to the examination and 
inspection of outsiders. By keeping the same 
papers in the vaults of the —~ —— ——, you 
avoid all such examination, and have them 
where they will be more readily accessible than 
if they were kept in New York.” 

The object of the section of the inheritance 
tax law above quoted is to enable the author- 
ities to gain knowledge of securities held b 
decedents for the purpose of levying the inheri- 
tance tax. The effect, however, is likely to be 
to enhance the profits of safe-deposit companies 
not situated in New York state, and it is not a 
matter of surprise that such concerns in nearby 
New Jersey cities are reaching out for New 





126 


York patronage. Almost every one using a 
safe-deposit vault keeps there, private papers 
which he would not wish subjected to official 
examination. It is a question whether the leg- 
islature has not gone too far in enacting this 
portion of the law. 


INEQUALITY OF CORPORATE TAXATION, 


Following is an interesting communication 
recently read before the New York state con- 
stitutional convention: 


**Hon. Milo M. Acker, chairman of the com- 
mittee on taxation of the convention to 
amend the constitution of the state of New 
York, Albany, N. Y.: 


**Sir:—I respectfully request a formal hearing 
for Mr. Samuel H. Benton, who will appear be- 
fore your honorable committee on behalf of the 
hereinafter named thirty banks, state and na- 
tional, to advocate such an amendment of the 
constitution as shall yield equality of taxation 
between banks aud all other corgorations en- 
gaged in the like pursuit of profit in this state. 

‘* The banks associated in this appeal are not 
arrayed in an attack upon the trust companies. 
We carefully abstain from any attempt to dic- 
tate your conclusion as to which is wisdom, be- 
tween the lessening of taxes upon banksand in- 
creasing the taxes on other corporations. We 
deem it certain that either attainment in the 
achievement of equality of taxation between 
moneyed corporations engaged in the like pur- 
suit of profit will reduce the burden of taxation 
on personal property in general and in particu- 
lar, and on grounds of good public policy. 

**It is very commonly true that real estate is 
not assessed for taxation at its full market 
value, and the reason that it need not be as- 
sessed at full value is that none of it escapes the 
assessor. For the identical reason, personal 
property need not be assessed at full value if 
the provision for equality of taxation shall les- 
sen the sum of it which can surreptitiously es- 
cape the assessor. 

** Again, if equality of taxation be provided 
for all moneyed corporations, any exemptions 
open to any thereafter must be offered to all 
alike. 

‘* | beg respectfully to submit the following 
forthe consideration of your honorable com- 
mittee, the adoption of either one of which as 
an amendment to the constitution of this state 
would yield the equality of taxation desired, to- 
wit: Amend article 3, section 20—now read- 
ing: ‘Every law which imposes, continues or 
revives a tax shall distinctly state the tax and 
the object to which it is to be applied, and it 
shall not be sufficient to refer to any other law 
to fix such tax or object,’ by adding: 

**(1) ‘There shall not be levied upon any 
bank, trust company or corporation doing bank- 
ing business, any tax on capital other than on 
real estate; but the shares of the capital stock of 
every bank, trust company and corporation do- 
ing a banking business, shall be valued uni- 
formly for taxation and the owners thereof 
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shall be taxed thereon as on other personal 
property.’ 

**Or, (2) ‘The shares of corporations organ- 
ized with capital stock and for profit shall be 
valued uniformly for taxation, and the owners 
thereof shall be taxed thereon as other personal 
property. Provided, that nothing herein shall 
be construed to exempt the real estate of cor- 
porations from taxation.’ 

** Neither provision would restrict the legis- 
lature as to corporations organized without cap- 
ital stock and for other than profit; nor as to 
corporations chartered elsewhere and operating 
in this state. On the shares of foreign corpora- 
tions the individual might be taxed as now, or 
otherwise, as expediency may dictate. 

**Were either of these proposed amendments 
adopted and thereafter it were deemed expe- 
dient toexempt from taxation the bonds and 
debt certificates of the state, its cities and coun- 
ties, in order to secure a lower rate of interest 
on these in marketing them, the legislature will 
assuredly make such exemptions available to 
moneyed corporations as to individuals, by 
providing that a corporation’s investment in 
such evidences of public debt shall diminish pro 
rata the taxable valuation of its shares. 

**‘At present the state of New York taxes the 
shareholders of a bank on their shares at the 
place where the bank is located and not else- 
where. This is the only method of reaching a 
national bank for taxation by state enactment 
(United States revised statutes, Sec. 5219). The 
same method of taxation is appointed for state 
banks (Laws of New York, 1882, chapter 409, 
Sec. 319); and each bank, state and national, 
is required to withhold transfer of any shares of 
its capital stock upon which the owner has not 
paid the taxes due (Sec. 314); and dividends 
must be withheld until the tax is paid (Sec. 
315) Asaresult, it has become the habit of 
banks to notify their shareholders upon each 
annual assessment, that, unless forbidden by 
the shareholder, the bank will pay the tax as- 
sessed on him. The like requirement made 
applicable to the shareholders of all corpora- 
tions chartered by the state, were either of our 
propositions adopted, would vield the like de- 
sirable assurance of the payment of taxes on 
personal property, as the result of the provision 
of equality in taxation which we urge. 

‘The unjust inequality of taxation between 
corporations, of which the banks complain, is 
due to differing methods of assessing and levy- 
ing theirtaxes. Hence our submission of the 
proposed amendments and our advocacy of 
either or of any other amendment requiring 
such uniformity in methods as shall yield 
equality. 

‘**T beg to remain, sir, very respectfully yours, 

Wo. P. Sr. JoHn, 


The address was also signed by the follow- 
ing: 

National Banks.—Mercantile, Gallatin, 
Fourth, Chase, Mechanics’, Hanover, United 
States, North America, First, Third, Western, 
American Exchange, Commerce, Republic, 
Park, Broadway, Shoe & Leather, Second, 
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Seventh, Chatham, Merchants’, 
Chemical and Tradesmen’s National. 

State Banks.—Corn Exchange, State, Pro- 
duce Exchange, Astor Place, Federal and Ham- 
ilton, 


Exchange, 


STATE BANKERS’ ASSOCIATION. 


Following is the latest circular concerning the 
proposed organization, which is addressed to 
bankers generally: 


HORNELLSVILLE, N. Y., July 28, 1894. 


Dear Sirs:—Since issuing the call fora con- 
vention for the purpose of organizing a State 
Bankers’ Association, to be held at Saratoga 
Springs, the 15th and 16th of August, the gen- 
tlemen having the matter in charge, wish me 
to announce that they have arranged for head- 
quarters for the delegates at the Grand Union 
hotel. 

Hotel rates will be $5 per day at the Grand 
Union and United States, $4 to $5 at the Wind- 
sor, $4 at Congress Hall, and $3 at the Worden, 
Adelphi and American. Mr. J. H. De Ridder, 
cashier of the Citizens’ National Bank, Saratoga 
Springs, has kindly offered to arrange for ac- 
commodations for the delegates, provided they 
will write him a few days in advance. 

Special rates of 1% fares for the round trip 
have been secured through the Trunk Line 
Passengers’ Association. Each delegate, avail- 
ing himself of this reduction, will pay full first 
class fare going to the meeting, and get a cer- 
tificate filled in on one side by the agent of 
whom the ticket is purchased. Agents at all 
important stations and all coupon ticket offices 
are supplied with certificates. If, however, a 
ticket agent ata local station is not supplied, 
he can inform the delegate of the nearest im- 
portant station where they can be obtained. In 
such case, the delegate should purchase a local 
ticket to such station, and there take up his 
certificate and through ticket to Saratoga 
Springs. These certificates will be endorsed by 
the secretary of the convention on arrival and 
vised by a special agent of the Trunk Line As- 
sociation, and then the holder will be entitled 
to a return ticket at 4% the regular fare. 

The Hon. James H. Eckels, comptroller of 
the currency, and the Hon. Charles M. Preston, 
superintendent of the New York state banking 
department, have accepted invitations to attend 
and address the convention. 

You are invited to come to this meeting and 
consider the matter, even if you have not dis- 
tinctly made up your mind to join the organi- 
zation. 

If you decide to come, and will send one or 
more delegates, will you please signify your in- 
tention on the inclosed postal. 


Trusting we are to have a large attendance, 
I beg to remain, 
Yours truly, 
CHARLES ADsIT, 
Secretary Organization Committee. 


UNCLAIMED DEPOSITS, 


A statement of the bank superintendent, de- 
signed to show the amount of dormant, or un- 
claimed, accounts in the various savings banks 
of the state, just printed for the use of the con- 
stitutional convention, places the amount at 
$1,443,808. 

Of these accounts, the largest amount is held 
by the Bank for Savings of the City of New 
York, $707,743. The Seaman’s Savings Bank, 
in New York city, has the next largest sum, 
$248,742. Other banks with large amounts ur- 
claimed are: Albany Savings Bank, $23,000; 
Bowery, New York, $29,228; Emigrants’ In- 
dustrial, New York, $65,368; German Bank, 
New York, $62,593; Greenwich Bank, New 
York, $37,000; Manhattan, New York, $18,287; 
Union Dime, New York, $17,818, and Albany 
city, $16,842. 


MICHIGAN. 


The condition of the 164 state banks and four 
trust companies of Michigan, as shown by a 
statement of their condition at the close of busi- 
ness July 18, is much improved over the report 
under date of May 4. The total capital is $12,- 
553,580 and a surplus of $2,579,828 The total 
deposits are $55,671,428, of which the savings 
deposits are about $34,000,000. 


PENNSYLVANIA. 


Some of the cleverest swindling on record was 


consummated by ex-Cashier Harry A. Gardner, 
of the Second National Bank of Altoona. His 
defalcation is still estimated at between $50,- 
ooo and $75,000 and his private firm has failed 
for $12,000. National Bank Examiner Miller, 
who closed the bank, is one of the most sur- 
prised of men. It appears that Gardner has 
been systematically robbing the bank for the 
last seven years. He had a system which was 
almost perfect, and if the bank examiner had 
not come upon him suddenly, Gardner could 
have carried on his stealings indefinitely. Gard- 
ner, who generally knew when the examiner 
was coming to the city, was always successful 
in securing a large loan from one of the county 
banks and putting it into the cash account. He 
thus madea false cash entry whenever the ex- 
aminer came around. As soon as the examiner 
had finished his work, Gardner would repay the 
loan and everything went along very smoothly 
until the examiner's next trip, when the same 
programme was gone through with successfully. 
Gardner had sole control of the bank. and as he 
was never suspected of any crooked dealings, 
he had everything his own way. 

O1 August 4, when the examiner, unexpec- 
tedly to him, put in an appearance, Gardner 
could not secure a loan in cash to doctor up the 
books, and had to leave town. When he left he 
took $7,000 in cash from the safe, and it is not 
known how much money belonging to other 
people. The officials of the bank by their re- 
fusal to make any kind of a statement have 
worked up a good deal of excitement among 
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certain depositors who have saved a few hun- 
dred dollars. The larger depositors, while 
much inconvenienced by their money being 
tied up in the suspended bank, are not alarmed. 
The stockholders are individually liable for all 
losses, and the depositors are sure of getting 
their money. 

Gardner has been cashier of the bank since 
its organization in 1882. He was the active 
head of the institution. His courteous treat- 
ment of clients won himscores of stanch friends. 
He had the confidence of the entire city. 

The bank will resume as soon as the examin- 
er finishes his examination of the books. 


‘The robbery of the keg of gold that was 
shipped to French bankers from New York on 
the steamship La Touraine, and the loss of 
which was not discovered until the rest of the 
consignment reached its destination,” said 
Henry T. Cranmer of St. Louis at the Riggs 
House, Washington, ‘‘reminds me of the loss 
of a money package once by the Wells-Fargo 
Express Company on the Northern Pacific road. 
Between $7,000 and $§,000 in bills were sent by 
a depositor of Tom Cruse’s banking house in 
Helena, Mont., to a correspondent in St. Louis. 
The package was placed in the express safe, to- 
gether with other valuable bundles, and when 
Omaha was reached, where a transfer of the 
stuff was made, the parcel cf bills was missing. 
An investigation resulted and the express man- 
ager was arrested. He insisted that he was in- 
nocent and could not account for the loss. His 
guilt appeared to be so palpable that every 
means known outside of processes of the in- 
quisition were used in an attempt to make him 
make a confession, but without avail. He was 
sent to the penitentiary for two years, and pro- 
tested his innocence as vehemently when he 
came out as he did when he went in. Seven or 
eight months after the messenger was released 
the Northern Pacific company decided to change 
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the numerous small trestles along its main stem 
into culverts. A party of surveyors were mak- 
ing the preliminary measurement of such work, 
and when the axman was clearing away some 
underbrush at the side of a small creek one 
day, so the surveyor could operate his level, he 
picked up a mildewed package that had evi- 
dently been lost from a passing train on the 
road. Without taking into consideration the 
express company’s labels and seals, which even 
long exposure had not effaced from the bundle, 
the surveying party opewed it, and there was 
the long-missing money that had been sent from 
Helena to St. Louis. The facts were reported 
and another investigation was put on foot, with 
a view of relieving the express messenger from 
the suspicion that still clung tohim. He was 
informed of the discovery of the money and re- 
quested to make some explanation of its loss. 
He still insisted that he had nothing to do with 
the loss of the package and knew nothing of it. 
He said that he had received the safe from the 
company in Helena and had kept it in the con- 
dition in which it wa- given to him until they 
reached Omaha. He remembered, however, 
that another Wells-Fargo man, who had been 
sent down the road from Helena to meet a car, 
was in the express car while it was running 
near the point where the package was dis- 
covered, This man had been promoted to quite 
a prominent position in one of the Wells-Fargo 
districts and was immediately charged with be- 
ing responsible for the loss of the package. 
When pushed into a corner he contessed that he 
had used his knowledge of the combination of 
the safe and had stolen the package and thrown 
it out of the door of the car after opening the 
safe, and he naively remarked that he had 
spent six months looking for it, without success. 
Only powerful friends prevented his prosecu- 
tion and conviction. It may be said, however. 
that he did as far as he was financially able to 
reimburse the messenger who had suffered for 
his crime, and that the latter was given a better 
place than he had held before by the express 
company.” 





